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Yes. $2,530.45. 

And can you look through the rest of the documents there 
and tell the Court and the jury whether those ances 
are all similar to the first two that you have described, 
and also look to see if your signature is on those 
documents. 

The documents are the same. I see a different product 
mentioned on one of them. 

What product is mentioned on that one? 

This one is in printing and it says, "Number 6 fuel oil". 
That is the one on 10-23-64. 

And what are the rest of them? 

‘There is cle tix here on 2-28-64 that is made on a ny 
different form but it appears to be a similar type credit. 
What type of fuel do the other documents refer to? You 
Say one was Number 6 fuel oii 

Yes. Well, the majority, the rest of it is kerosene 

and Mobil heat. 


What is Mobil heat? 


That is Number 2 fuel oil. Kerosene is Number 1 fuel 


oil. 

Do you know which is the one used in homes? 
Well, they use both; Primarily Number 2. 
Mobil heat? 


Yes. 
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MR. JONES: | ‘I would like to mow Exhibit 13 
into evidence. 
RAICHLE: < Object to it in view of all the 
confusion concerning it and the lack of 
. foundation. 
COURT: Exhibit 13; Where is 13? 
JONES: Excuse me. Isn't that the proper 
number? 
12 is in evidence, Mr. Jones. I 
don't know where 13 is. 
My mistake. It should be 12. 
It is marked in evidence. Can I 


see that, please? 


BY MR. JONES: 

Q Now, based upon your position with the Mobil Company in 
‘64, can you explain what a temporary allowance is? 
Yes. The market was very competitive then and ee 
companies would visit our suppliers, - our distributors 
and make offers at lower than posted prices and sometimeg, - 
well, it would be twenty-five points up to whatever and 
in order for us to keep the business we would endeavor 


if we could substantiate the competitive offer and the 


only way we could give, = it was a competitive allowance 


and the only way we could give it would be to have. 
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substantial evidence that the offer had been made by 


somebody else and then we would meet that offer through 


And how did that work, if you know? 


| 
| 
| 
a competitive allowance. ! | 


Well, it worked through these credits that authorized, - 
these authorized credits. | 
‘And do you know how they were calculated? pid they . 
have any connection with the gallonage? 

Yes. Thess were calculated with the gallonage and an 


agreement would be made with whoever the distributor 


was, based on the competitive offer of whatever, twenty- 


| 
five points cr whatever it might be and that would be 


- computed times the gallons and that would be what the 
credit would be during a specifi- period. 
ao then a check would be authorized for that amount? . 
Either that or a credit, which ever was desired by the | 
distributor. 
Now, did you have any contact vehi, - you dia have 
contact with Mr. Joseph Weber during 1964, did you not? 
To the best of my knowledge. I can't remember too well 
ten years ago but I would say that I did. I think we 
only did business about a year and a half, something | 
like that, two years at the most. 
I would like to show you Exhibit 11 for identification. 


| 
| 
| 


It is a copy of a letter and ask you if you can identify 


H. T. NOEL & E. F. KNISLEY 
OFFICIAL REPORTERS. U $ OISTRICT COURT 


that? 
Yes. This is a letter from Mr. Weber to me canceling 
the contract. 
Does that, - do you recognize that as being a letter 
that you received? 
To the best of my knowledge, yes. 

MR. JONES: I would like to move Exhibit 11 into 

evidence. 
MR. RAICHLE: No objection; Go ahead. 
THE COURT: All right. Mark 11 in evidence, 


please. 


(Defendant's Exhibit Number 11 


received in evidence.) 


BY MR. JONES: 

0 Now, that letter refers to a 1958 Scstinne and I want 
to show you Exhibit 8. Do you eecconise that? It has 
been admitted in evidence as a distributor agreement 
between Mobil Company and the dakar Oil Company dated 
1958. 

I recognize it as a Mobil contract. I wasn't involved 


in it at the time. This was '58. 


Q Do you know whether or not - - 


MR. RAICHLE: You dropped your voice. You weren't 
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involved in the contract? 
THE WITNESS: This contract was dated 2958. ¢ 


wasn't here in 1958. 


BY MR. JONES: 

Q Do you know whether or not that contract is the con«ract 
referred to in this letter, Exhibit 11 which you just 
identified beinc a letter from Mr. deber? 

RAICHLE: I will agree with you. You don'+ 
have to prove it. I will stipulate :+ 
and I won't welsh on the stipulation 
either. 

That is the letter terminating the 
agreement of 1958? 
That is Exhibit Number 8. 


Stipulated to. Next question, please. 


BY MR. JONES: 


Q Now, how long did you deal with the Weber Oil Company, 


you yourself? 
I would say that it was under my, - in my district for, 
I would guess a couple years, a year and a half to two 
years, 

MR. RAICHLE: From when to when? 

THE WITNESS: ' Well, let me see. The end of 1953 
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until, - I would ane sometime in the end 
of ‘65, somewhere in that period. The | 
reason for it was the areas were reorganized 
after that. 


MR. RAICHLE: I am awfully sorry. 


THE COURT: You have to keep your voice Mp, MY. 


Pfitzinger. 
THE WITNESS: The. areas were reorganized after 
that and it was put back in the Buffalo 


District. 


BY MR. JONES: 
Q. Now, I am not sure whether you can answer this or not, 
Mr. Pfitzinger, but showing you Exhibit Number 9 with 


some slips of paper attached, do you recognize your 


initials on the lower slip of paper there? 


They are my initials on the bottom Slip of paper dated 
1-13-65, yes. 

And were you dealing with Mr., - the Weber Oil Company 
at the time that that slip was placed on there, if you 
know? 

Yes. 

And was that a part of the contract? 

It was made a part of the contract. 


MR. RAICILE: That is a legal conclusion. 
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THE WITNESS: This contract is not - - 

MR. RAICHLE: I object to that. 

THE COURT: Just a minute. I will overrule 
your objection. Next question, please, 


Mr. Jones. 


BY MR. JONES: 
Q Mr. Pfitzinger, did Mr. Joseph Weber, individually 
perform any services for the Mobil Oil coanys 
RAICHLZE: I object ee this. He is there two 


years. Now - - 


THE COURT: If you know. I will overrule’ the 


« 


objection. Do you know whether or not he 
performed any services as an individual , 
for Mobil Oil Company? 

THE WITNESS: Performed no services. He bought 
our products. 


MR. RAICHLE: : No, he didn't buy the product. That 


| 


going to be technical as to pave unis: 
between "He" and "Ten meaning the corvora- 
tion, you don't claim Weber purchased | 
your product. 


E WITNESS; We sold it to the Weber Oil Company. — 


- RAICHLE: That is it. 
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WITNESS: All right. 


RAICHLE: And you don't call that a service. 
That's all. 
JONES: Would your Honor allow bi just a 
. Moment? 
THE COURT: Surely. 
Mk. JONES: That is all I have, Mr. Pfitzinger, 


thank you. 


CROSS EXAMINATION BY MR. RAICHLE: 


Q Now, Mr. Pfitzinger, what does "Temporary" mean to you? 


A Not forever. 
Well, that isn't what the oil companies tell the 
Federal Trade Commission, is it? They say that it is 
for a brief aeeied of time when particular competition, 
usually some fellow across the street starts up, ish it 
that right? 
Well, it is not somebody across the street. 
What? | 


It is for a stipulated period of time. It is not 


forever, as I said. 

Well, it isn't for fifteen years, is it? 

It is for a stipulated period of time, as long as the 
cunieel kink situation exists. 


THE COURT: : Mr. Pfitzinger, you are in the business. | 
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How often would you review these things? 


THE WITNESS: We would have to review them if the 


competitive situacion change. 


BY MR. RAICHLE: 

Q It isn't the temporary allowance and the only temporary 
allowance allowed by law when there is a gas war, some 
fellows cutting prices across the street or on another 
corner within a certain area arid to meet his competition 
you temporarily go down to his price, isn't that all in 
the world it means? 

MR. JONES: I am going to have to object to 

these questions about what is allowed 
‘by law. The witness isn't a legal expert. 


MR. RAICHLE: You were trying to make him one a 


while ago without much ‘success. 


THE COURT: He should be able to give us a | 
definition of what is meant by "Temporary". 
Mr. Pfitzinger, it must mean in your 


business something less than what you 


| 
| 
| 


have described it. Wouldn't you have sore 


duties for Mobil to check this out? 


i THE WITNESS: That's what I said. 
THE COURT: You are talking about competition. 


You are the Mobil Oil Company. Other large 
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oil companies also sell heating oil. what 
was some of the others in the area that | 
sold heating oil at that time? 

WITNESS: Any of the majors, probably. 

COURT: Can you name a few? Why do you have: 
to leave everything so fuzzy? 

WITNESS: Well, Exxon. I don't know who was 
in this market ten years ago. 


COURT: You mean like Esso or Texaco? 


WITNESS: Right. 


COURT s -. Or Gulf? 
WITNESS: Or some independent. It wouldn't 
have to be them. 


Next question, Mr. Raichle.- 


BY MR. RAICHLE: 
Would a month be temporary? 
Seee yes. 
It would be comprehended by the term "Temporary Allowance", 
wouldn't it, a month would be ddmsoinney? 
Would be temporary. I said "Yes". 
Now, the only documents you have seen here pertaining 


to a short period of time in '64, isn't that so? 


I don't remember the dates. It seemed like most of them| 


were '64, I think there was at least one there in '65. 


* * 
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Yes. 
And who was being given the credit? Was it Weber Oil, 
Joseph C. Weber Oil Corporation or Incorporated? 
We were - - 
Who was receiving the credit, or don't you know? 
Well - - 
COURT: Mr. Raichle, please, you have asked 
the witness a question. 
RAICHLE: | I was trying to help him out. 
COURT: Let him answer the question. 
RAICHLE : I was trying to help him. 
COURT: If ae put a question, he doesn't 
need she help. He is the witness. He is) 
‘ie fellow who is familiar or ought to be | 
familiar. Let him answer. 
RAICHLE: All right, sir. 
WITNESS: What happened when this - - 
RAICHLE: ; Oh, I think I am entitled to an 
answer. 


He is starting an answer. Give the | 


answer, please, Mr. Pfitzinger. 


WITNESS: This authorizes a credit to the Weber 
Oil Company and the statement at the 


bottom is to issue a check to Mr. Weber. 


H. T. NOEL & E. F. KNISLEY 


BY MR. RAICULE: 
Q Now, it doesn't say “Issue a check to Mr. Weber", does 
it? 


It says, "Make out and mail’check to Joseph C. Weber". 


All right. Who was the check to be payable to, does 


it say? 
It says exactly what I just said. 
It says, "Make out - -". | 
“and mail check to Joseph C. Weber". 
aa. To whom was the check mailed? 
I don't have the slightest idea ten years ago. 
Where is the check? 
‘< don’t know. 
How is it we don't have records for .'63 and ‘65, only 
for a short period in '64? 
I don't know. I've just been subpoened here. I haven't, 
done any research on this. 
All right. Now let me invite your pane to something. 
What was the amount of Mr. Joseph Weber's commission, 
do you know?_ 
MR. JONES: I will object to this, your Honor, 
| because the witness has never used the 
word “commission”. 
THE COURT: | I will overrule the objection. 


question is, “What was the amount of Mr. 
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Weber's commission, if you know". 
THE WITNESS: I don't know that. there was a 


commission, I call this a credit. 


BY MR. RAICHLE: 

Q. Well, call it what you will. Did the Weber oil Company, 
the Corporation receive a commission from time to time? 
I never knew it as a Pe ne z never called ita 
commission. 
All right. Where is that? Doesn't the very “ocument 
that Mr. Jones showed you provide for a commission to 
the oil company, the Weber Oil Company, the Corporation?) 
What document of Mr. Jones' are you referring to? 
Well, I will get his. I have got a copy. 

THE COURT: Can we use the one that is in 


evidence, please. Can you find it, Mr. 


Stephens for us? “i 


MR. STEPHENS: It is betananie? s 8, the 153 contrac 


BY MR. RAICHLE: 

Q ue Jones showed you this contract dated July 25, 1958 
between the Mobil Oil Company and the Weber Oil Company, 
the Corporation, right; didn't he show you that? 

He showed me that, yes. 
Yes. You just told me that you never heard and didn't 
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know about any commission that the corporation was 


No, I didn't say that at all. 
Did you know that the corporation was getting a 
commission? 


No. I don't know of any commission, no. 


| 
getting, didn't you? ; 


Doesn't this document, this contract which you have . 
been looking at, say this, "Seller", that's Mobil, rights 
Yes. 

“will allow buyer a commission of one quarter cent per 
gidion on all Mobilheat and/or six fuel oil tank car 
accounts which buyer secures i gah ins proviced 
-approval has been granted by seller", doesn't it say 
that? 

what! s right. 

Now, that is an entirely different commission then the 
one we have been tateinw about here for two days, isn't > 
it? ‘ | 


It is not what I am talking about. I am talking about 


| 
those credits that were shown to me. I-said that I | 
didn't think that they were commissions. I said they | 
deve credits. 
Well, I am not going to be thrown off the track here. 
| 
| 


This document, this 1958 contract provides for a 


commission of a quarter of a cent on new business, aa 
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it? 

That is what it says. 

Yes, no doubt about that, is there?’ eit, this front 
page of this package of documents here, the one dated 
August 25, 1964 says, "Charge realization temporary 
allowance provides for a quarter of a cent", doesn't it?) 
That is what it says, yes. 


Yes, and the commissions or the payment to Mr. Weber 


individually were not a quarter of a cent, were they? 
Call the payment anything you want to call it, isn't 
that right? 


Are you referring to this particular sheet or what? 


They are all different, that's right. When emergencies 


arose you allowed a temporary allowance to the oil 


| 
They are all over the lot. They are all different. 


company, didn't you, to the corporation, Weber Corpora- 
tion? : 

I wouldn't call it an emergencie. If there was a 
competitive situation and we could be sure it existed 

we would try to meet it, yes. 

On a temporary basis? 

Right. 

And in this case, - strike that out. How many temporary | 
occasions were there? 


I wouldn't be able to remember at this point. 
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2 


3 


5 


6 


9 


10 


11 


Well, were there two or three or - - 

This was ten years ago, sir. I can't remember. 

Well, do you remember anything that you have told 

us any better than you remember that? 

I have been very factual in everything I have told you. 
What? 

I have been factual in everything I have told you. 
Well, the most factual nome when you don't remember 
anything. : 

THE COURT: Excuse me. There is no objection, 
but I believe that is argumentative. 


MR. RAICHLE: -All right. 


THE COURT: Let us go on to something else. 


BY MR. RAICHLE: 

Q All right. Now then, you made née deal with Mr. Weber, 
did you? 

Periodically we made deals on these competitive 


allowances, yes. 


Q Yes. 


A. Through the salesman, but I had to authorize it. 

Qa Periodiacally. How many different periods were there? 
A. . © teld you I can't remember. 

Q Now, the oil business hack in the sixties was very 


competitive, wasn't it? 


H. T. NOEL & E. F. KNISLEY 


Correct. 


And you might say it was a buyer's market, you were 


all out scrambling for business, all the majors, 


weren't you? 
We are always scrambling for business. 
And you were in those days, right? 
Correct. “ 
All right. Now then, in your business were you 
familiar with the Robinson-Patman Act and the rulings 
under it? | 
A: We - - 
MR. JONES: I object to his familiarity with 
the Robinson-Patman Act. 
MR. RAICHLE: — : I am just asking. 
THE COURT: All he is asking is was he familiar. 
We don't know, Mr. Jones. I have never 


met Mr. Pfitzinger before. He might be 


well versed in the Robinson-Patman Act 
and he may not be. He is the only fellow 
who knows and he is the only person who 
can answer. 
THE WITNESS: : We have a legal department who lays 
~ down the guidelines and protects us from | 


violating any acts. 


WT NOE! & EF KNIGCI EY 


BY MR. RAICHLE: 
Q Yes. The Robinson-Patman Act,I guess everybody agrees, 
- relates to prices, doesn't it? 
I am not an attorney. I can't tell you.. 
Obviously you know that much about it or you couldn't 
be in an oil company office and not know about it, 
could you? 
Well, it is, you know, whether it is Robinson-Patman 


or some other name, I can't remember. We have lawyers 


that protect us from these things and spell out the 


guidelines. 

Well, the lawyers aren't the ones making out these 

checks, were iaiays 

They keep us from doing anything illegal. 
STEPHENS: All the time? 


THE COURT: Wait a minute, Mr. Stephens. 


MR. STEPHENS: I am sorry, your Honor. — 
THE COURT: All right. Next question, please, 


Mr. Raichle. 


BY MR. RAICHLE: 

0 Then if you were paying commissions, there was nothing 
illegal in the payment of commissions, was there? 

MR. JONES: Your Honor, the witness never said 


that he paid commissions. 
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MR. RAICHLE: . Well, I showed him this thing which 
Says they were paying commissions and 
he said they did. Is this the truth 
that is written in these documents or 
ien't it? 

MR. JONES: Your Honor, I have to object. 

THE COURT: I do not think there is any charge 
here by anybody that any payments made 
here were illegal at all or a violation 
of any Federal Law, Robinson~Patman or 
any other law. 

That is Wine ¢ am trying to - - 

I think we ought to go on to some 
other subject. ‘ik dune ak: please. 

I think we ought to go on to a good 
witness. That is all. 

All right. Strike the last remark ; 

: | 


and the jury not consider it. Any further 
questions, Mr. Jones? 
JONES: ioe That is all I have, your Honor. 
COURT: Thank you, Mr. Pfitzinger. | 
JONES: : I ask that Mr. Raichle's last remark 


be stricken. 


RAICHLE: i am sorry. Strike it out. 
* * | 
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COURT: I have already stricken it. | 
| 


THE COURT: 


COURT: 


RAICHLE: 


COURT: 


[172] 


Ladies and gentlemen, so I can dis- 


cuss some matters with the attorneys, will 


you please go to the jury room for a little 


while and we will be in touch with you 


very soon. 


(Jury escorted from the courtroon.) 
All right. © 

I don't caré who goes first. 

All right. At this stage of 
case, I don't know. Mr. Jones. 

May it pietes the Court, the defendant’ 
renews its pede for a directed verdict : 

‘ | 

at the conclusion of all the evidence upon 
the grounds. that there is absolutely on. 
evidence that these commissions, varmknts 
temporary allowances, whatever they were . 
called, were earned by Mr. Weber indivi- 
dually in i separate capacity from the 
Weber Oil Company. I believe all the 
evidence shows that it was based upon the 
amount of gallons purchased by the Weber 
Oil Company from the Mobil Oil Company and’ 


| 
under those circumstances, the rebates or 
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THE COURT: 


REtGHEe 


(1473) 
payments, whatever they are, are properly 
includable in the income of the Weber O11 
Company and with regard to the issue of 


compensation, your Honor, there has been 


‘absolutely no evidence that these payments 


were intended as compensation from the 
Weber Oil Company to Mr. Weber. The tax 
returns indicate that Mr. ‘leber was paid 
as chief executive officer, I believe 
$42,000 in 1963 and fifty one or fifty- 
two in 1964 and 1965. Jsnere has been no 
evidence from books and siekeae or other- 
wise that anything different was intended | 
as far as the Weber Oil Company was con- | 
cerned and, therefore, we believe that the 
matter of reasonable compensation should 
not go to the jury because thers is no 
evidence that these payments were ever 
intended as compensation and under the oom 
cited in our brief, we believe that is 
essential. 

Mr. Raichle. 

If your Honor please, I move that the 
Court direct a verdict in favor of the 


plaintiff and I move separately with 


H. 7. NOEL & E. F. KNISLEY 


THE COURT: 


MR. RAICHLE: 


THE COURT: 


THE COURT: 


‘up, if you are going to submit it on 


[174] 


respect to each count of the complaint. 
Remember that eaunt 1 refers to '63; Count. 


2 to '64 and Count 3 to '65. Therefore, 


I respectfully move for a directed verdict. 


_in favor of the plaintiff. 


Was there anything else, Mr. Raichle, 
or is that it? | 

That is about it. 

i will deny motions on both sides, 


the plaintiff's motion and the defendant's) 


motion. It seems to me that the issues 
here should be submitted to the jury. 
| 


Could I ask your Honor before we sum | 

special questions, and if so, what are the’ 

questicns, or are you going to submit - - 
¥es. I think it is certainly very 


impectant that we talk about the requests | 


and the proposed questions. Mr. McCloud, 
can you step up, os Mr. McCloud, why 
don't you stand down there because I want 

to ask you a question. As I understand it, 


| 
as you were going out, Juror Number 5 told 


you that she was acquainted with Mr. | 


Berger, the last witness. 


alge * 
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| | 
answer Question 2 in such a fashion then 
you will then proceed to answer Question 
2% 

MR. CURTIN: So if the jury were to find in ces 
tion 2, the payments were intended to be 
compensation, Number 3 would be "Were 
they reasonable in amount". 

THE COURT: | Mr. Raichle, looking at this broadly, 
I think in my view there should be three 
questions put to-the jury here along the 
general nature of what we have talked 
about. What are your suggestions? 

MR. RAICHLE: * Well, I don't think the first questicn ” 
should be worded as counsel suggests and 
the question of who earned the commissions, 
the question of whether the commission | 
should have been, say, half of what they 
were or a third of what they were. The 
question is, were they paid to Mr. Weber 
for phectnins performed by Mobil Oil or 
whether they weren't. The jury certainly 
can't pass on, - Suppose they decided 
they were earned one half by one and one 
half by the other. Neither side has 


offered any proof. I rely on the stipula- 
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MR. CURTIN: 


THE COURT: 


‘services performed for Mobil Oil, to wit, | 


is the only word we have got. 


[187] 


tion, but they haven't offered any proof 
that the commissions were too much or 
too little. I think the- question is were 


the commissions paid to Mr. Weber for 


selling the gasoline as their own witness, 
or rather, the heating oil to Weber, 
Incorporated. 


Your Honor, the problem, and it has 


been a big problem in this case so far, | 
is the use of the word "paid", because it | 
is easy to say it was paid to Mr. Weber 
individually. Mr. Jones certainly hasn't | 
rer that. Payment is a physical act 
of payment, handing it over. Mr. Weber 
obviously received the money. We are not | 


contending he didn't. The substance of 


| 
{ 
| 


the case is who earned it. Maybe that is 


not the best way to describe it, but that | 


I think here I should not use the 
words "payment" or “compensation”, or 


maybe I should use both words, which satis- 


fy neither. I think I have to use a 


word no one likes. 
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RAICHLE: 


THE COURT: 


CURTIN: 


RAICHLE: 


CURTIN: 


‘RAICHLE: 


CURTIN: 


[188] 


I am not’ so nidebound to the worc 
"commission", but I think that is what we 


are entitled to, but what I object to is 


this business of earned. That isn't the 


test. 

— say the first question in my 
proposal is to say, "Were the monies raid 
by Mobil Oil Company to Mr. Joseph ibee* 
Mr. Raichle objects to the use of the 
word “earned by Joseph C. Weber, Incor- 
porated", and is that the proper word 
there, Mr. Curtin? 

Your Honor, I believe it is based 


on the authorities. That is the way all 


of the cases - - 

Oh, Lt ia not. Well, pardon me. 

The stipulation in my opinion is in- 
consistent, to say the least. 

That is the point. They want to get 
away from the stipulation and I am going 
to be just as stubborn as they are. 

If we go back to the stipulation, 
the word "earned" is the word used in the | 
first issue stated. In other words, were | 


the commissions actually earned by the 
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MR. CURTIN: 


.contest otherwise. 
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corporation is how that particular para- 
graph ends up, so if Mr. Raichle wants to 
stick with the stipulation - - 
I sure do. 
Then we have got the word “earned",. 
I am not saying that is the best, but that 
is what the cases talk in terms of and 
I think that is the substance of the tax 
law. Mr. Raichle I can see, and I. can see 
his point, would like to submit it on the 
word "payment", but that is erroneous 
because veneers is the physical act. The 
jury could easily come back and say, 
"Certainly, he received, he was paid the 


money". I don't think Mr. Jones could 


In your trial memorandum, you used 
the phrase "If the commissions or payments 
are found to be properly includable in 
the income of Joseph Cc. Weber", does it 
help or is it correct to say "Are the 
commissions or payments which Mobil Oil 
made to Joseph C. Weber properly teen adante 
: | 


in the income of the Weber Oil Company". 
i 


I think that is proper. I think that. 


| 
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is what the tax law Says. That is a 
conclusion of whether or not they earned 
it. The use of the word "earns" puts us 
closer to - - ) 

You do have, of course, the ae 
will be answered after the instructions are 


given and we hope that after the jury 


listens to the summations and the instruc- 


enough to then approach the questions and 


make appropriate answers. 


Well, it shouldn't turn on the word 
"earned", 

You say, you use the words “properly 
includable as income", rather than "earned". 


In the brief, that is what is 


stated. 


All right. You think it would be 


appropriate to change ihe: Vancusce from 
“earned" to “properly includable as income"? 
Yes. 
The point Tom is making is the word 
"earned" in our opinion is a better word. | 
Sure. 


It is easier for the jury to under- 


¢ 


Stand "earned" than ask them, "Is it in- 
cludable in income or not". _Tt sounds 
like an accountant's question rather than 
a fact question. In other words, who 
earned it, who did the work for it is what 
we are getting at, and if we could say it 
in those terms, we would be better of:. 
THE COURT: Me. Raichie; 


MR. RAICHLE: Well, I don't want to be unduly 


repetitious, but if you get into the realm 


of "earned", you are going to have ali 
sorts of confusion, inevitably. I think 
we are confused about it. It isn't a 
quaetion of earned. It is whether they 
were paid for services and the question 
should be just as I have it and I will be 
as stubborn as they are. They: want to 
repudiate the eelpitaticn, I have never 
encountered this before in fifty-five years 
of practice and that it should come from | 
= Government is particularly provokirg. 
I will try not to summon up any more 
indignation than I can gracefully hold. 


HE COURT: In the question then, I will avoid 


using the word "earned". Mr. White, could 
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a 165 be 


you call the jury up, please, and tell 


them to come back at 2:00 o'clock. 


- We will draft questions along use 
lines. As far anche pipecses tuienes 
“tions, you have some comments upon 
particular instructions? at | 
MR. RAICHLE: , Well, do. you mean theirs? 
MR. JONES: } ‘Excuse me. i# 


MR. RAICHLE: tae Part of it is boilerplate. 


I object to the burden of proof. 


THE COURT: That is - - 


MR. RAICHLE: One. 


THE COURT: ‘Phat ie: Muaber 5) Ti believe,) te that 
MR. RAICHLE: © could well be, your Honor. I will 
i tell you, I want to be entirely frank with 
,, the Court on this proposition of law. I 
know that generally speaking, the findings 
of the Commissioner are presumed to be 
correct. That is part of the rubrics and 
incantations which you encounter in the 
tax court. I think it is more a rule of 
the tax court than a rule of law. I 
don't want to mindee Lt difficult for your 


Honor. I will except to 5 as it is charged 
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and I will concede there is some authority 
for its inclusion. That is the best I 
can do. I disagree. I say when we have 
this stipulation that changes the situa- 

' tion and I have a request on the subject 
.Of the stipulation, but first let's 
dispose of ice: I wis except to Number 
5 or object to it. I object to the 
Number 6 with this business about being 
earned. I object to that stoutly. 

THE COURT: Of course, we have the section here 
which defines "gross income", and then we 
have the section but it doesn't use the 
word "earned". 

MR. RAICHLE: ‘allie 

MR. CURTIN: . , Your Honor, if I may be of help, 

there is a Second Circuit case called 

Stauss vs. Commissioner of Internal 

Revenue and it is cited at 168 F.2 441 
om. and it is an old case called Lucas vs. 


WC. Barl up in the. Supreme Court and it refer 


ge to it here. It says, "It has been well 


settled since Lucas vs. Earl that compen- 
Sation derived for personsonal services 


istaxable to the one who performs the 
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services whether or not he actually 


receives the compensation or transfers 

the right to receive it before it is 
earned". The word "earned" has been used | 
since Lucas vs. Earl throughout tax Laws. 
I am not saying it is the clearest word. 
It is too simple to be clear, I think. 

i think it is a weed that certainly, 
as far as the average juror is COREE NES: 
it i one which he understands readily. 

“MR. CURTIN: I agree. 
_THE COURT: I don't like to give examples and 
“s I won't Hive examples, Mr. Antone, during 
my charge, but I think all of this and 
the jurors certainly would appreciate 
this, that if they went to work for the 
Mobil Oil Corporation or the City of 
Buffalo and they did one Stites the end 
of the week, they would say, "Weil, = 
_ earned $127.22", nuevas it would be, 
which is a term that people understand. 
MR. RAICHLE; To make it ths test it repudiates 
: the stipulation and goes contrary to the 
whole thing. 


THE COURT: _ £ don't Know, Mr. Raichle. If Mr. 
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Weber, if the agreement here, and if the 


relationship between the parties was that 
Mr. Weber, as an individual, did the work 
as an individual, then it could be said, 


that he earned the money. If, in fact, 


that he was acting in behalf of the Weber | 
Oil Company and that the - - 

I don't object to - - 

Whatever was done here was done by 
the Weber Oil Company then, cf course, you 
could say that the Weber Oil Company 
earned the compensation, the commission, 
the payment. 


But look how confusing this is. Take 


Number 7 here. The second sentence, 
"If, however, these payments were made to 
Mr. Joseph Weber because of his position 


and duties as majority stockholder and 


president of Weber Oil Company, then this 
would indicate that Weber Oil Company 
earned these payments through its activi- 
ties rather than any broker activities of | 
Mr. Weber". Why, of course, Mr. Weber 


was in better position to sell to the 
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Weber Oil Company because of his position, 
It‘is just like my selling something to 
General Motors because I know the president 


or I know the purchasing agent. The 


| 


compensation for selling something doesn't 
always depend On the hours spent or even 
the expertise. 

THE COURT: Let me ask you this, ine, Raichle; 

did Mr. Weber, putting his individual hat 
on, did he receive Separate payments or 
commissions mee anyone else? 

MR. RAICHLE; I am giving you an honest answer. I 
don't know and I don't mind asking him if 
you want me to. 

THE COURT: It is close, but maybe I should just 
forget the hasticn, 

MR. RAICHLE: But my point is that this second 
sentence here coupled with this “earned” 
business, just cuts hie elas out of our 
case and I know they quiver when I mention ' 

_ the stipulation and maybe your Honor is 


® 


sick of hearing it, but it is the guts of 


, 
| 
| 
| 
| 
| 


the case, if I might use an inelegant word, 


R. CURTIN: I agree it is. It gets down to where 


the case really is and if I May Say, and I | 
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‘lawyers with saying one thing and meaning 


Raichle's point is, it shows that the 


Stipulation itself is inconsistent. He 


obviously doesn't like the word "earned". 
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make - - 

I think a railroad lawyer must have /| 
drawn that stipulation, didn't they, Mr. 
Raichle? Isn't that what, in this area 
here, we find we always charge railroad 
another? 


Your Honor, if I may say, I think Mr.| 


It is used in the stipulation in the state- 
ment of the first issue. We don't like 
the word "commissions". If we, in fact, 
tad stipulated that these commissions were; 


in fact, commissions earned by Weber as 


an individual, we wouldn't be here, 
obviously. 

It is obvious from looking at the 
stipulation as a whole that it was the 
intent, at least of the Government, to 
leave the gehee don Wie 

Right. 

I thought - - 


I think it ought to be left open, 
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COURT: 


RAICHLE: 
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I thought wea ban ruled that you 
weren't going to use the word "earned"? 

If you don't want me to use it in | 
the question, I won't use it, but I believe,. 
and I will laeok at the case here, - I : 
think. it is a word which has a very simple 
meaning, a word in common usage as far 
as the average juror is concerned and I 
think it is a good word. It certainly 
indicates what the problem te between 
the parties. 

You certainly aren't going to charge 
the second sentence of 7? 


This is the one, “accordingly - -" 


No, “if, however - -" 


Raichle, but - - 


Oh, I-- 


“ | 

I will note your objection, Mr. | 
{ 

| 


Just a minute. I think when you read 


the second sentence which begins “Accor- 


| 

dingly, if Mr. Joseph Weber", and then you 

; | 
read the next sentence, you have both 


sides of the coin so that on the one hand 


| 


the Government says, "If you find such 


and such", then, "if Mr. Joseph Weber 
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MR. 


RAICHLE: 


THE COURT: 


MR. 


MR. 


MR. 


RAICHLE: 


CURTIN: 


RAICHLE: 


‘earned these" commissions or "payments in 


.and so forth, "then this would indicate 
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_ performed services for Mobil Oil as an 


‘independent broker apart from the services 
he performed for Weber Oil Company in 


return for these" commissions or. 


“payments, this would indicate that he 


his individual Capacity. If, however, 
these" commissions or “payments were made 


to Mr. Joseph Weber because of his position" 


that Weber Oil Company earned these pay- 


ments through its activities". I think 


it gives both sides of dhe argument, 

i object to it strenuously. That is 
all I could do with it. 

All’ right. Any other - - 

Reading the changes on it, take So, 
the first sentence. That certainly is 
out. 

Your Honor, again, that is based on 
the Second Circuit Shes, : 

Oh, this reukicss Claim of something | 
being stated On the cases. If you want 
me to analyze these Casea, I can do it 


and all they do here is to Say it is 
* * 
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PROCEEDINGS:. - ‘November 5, 1975, 2:15 p.m. 
APPEARANCES: . As before noted. 


(Jury not present.) 


THE COURT: Mr. Raichle, Mr. Jones, I have con- | 
“sidered the proposed instructions, looked 
at some of the cases and thought about the 
language and it seems to me that I should 


continue to use the word "earned" because 


that is the heart of the matter here and 


if I use the words "prorerly includable", 
I think that then you puc to the jury 
a burden of resolving a legal question 


of tax law which is, - we should not 


| 


be required to put to them so on the ques- 
tions I have a copy here. Mr. White, 
could you give a copy, please, to Mr. 
Raichle and one to Mr. Jones. 

PAICHLE: Thank you. 

CURTIN: Thank you, Mr. White. 

COURT: Mr. Raichle, of course, we had dis- 
cussed this at length before. 

RAICHLE : I'm sorry. I can't hear you. 

COURT: i am sorry. Wwe aibcussed this prob- 
lem at length before the noon break, but 
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was ill-founed because then since he 
filed his returns you don't argue with 
his arithmetical computation so that then 
he would be entitled to a verdict in his 
favor and reasonable sbmesneetids is be- 
side the point. 

Right, if they answer the first 


question. 


All right. 
(Jury returns to the courtroom.) 


Ladies: and gent! 
is closed in this case. We are now ready 
to hear the summations from the wb biereiwie 2 
We will, after summations, then I will ! 
charge you on che aw which applies and : 
I will also supply you with seit ek 


in which you will be asked to answer 


certain questions so that when you are 


listening to the summations, you will have’ 


‘ 


an idea about what you are going to be 


| 
| 
| 
| 
| 
| 


The first question is, "Were the nonies 


finally asked to decide here I will read 


the questions to you now. 


| 
| 
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paid by Mobil oil Company to Mr. Joseph 


Weber during 1963, 1964 ana 1965 earned 
by Joseph c. Weber, Inc.", in parentheses 


"Weber Oil Company or by Joseph c. Weber, 


individually", and then there are two 
‘boxes. One is "Joseph c.: Weber, Inc.", 
and the other is "Joseph Cc, Weber", pericd, 
and you will answer one or the other. | 
2, if the answer to Question 1 is 


“"Joseph Cc. Weber, Inc.", that is the 


Weber Oil Company, "then answer this 


question, were the monies paid intended 
by Joseph c. Weber, Inc. to be i | 
or dividends to Joseuh C. Weber as an 
individual at the time these payments were 
received by Joseph Cc. Weber", and then you 
will then mark it etthe: "compensation" or 
“dividends", 

3, "If the answer to Question 2 is 
compensation, then answer this question; 
was the compensation reasonable", The 
answer will be "ves" Or “no”. 

To help you put your minds at ease as 


we go on during the summations, certainly 


some of these terms will be discussed from 
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MR. 


JONES: 


‘Provide that the defendant in this case, 


. Speak to you and I know you will give 


the evidence, the facts and to decide what 


-On behalf of myself and Mr. Curtin, and 


the viewpoint of. both sides. I hope that 


during my charge, that I will explain to 
you these various terms and as we go on, 


~ 
| 
| 
| 
| 


these things will become clear. The ae 


The United States and Mr. Jones will talk 
to you first and after that, Mr. Raichle, | 


in behalf of the Weber Corporation will 


close attention to both sides, so, Mr. 
Jones, when you are ready, you may begin. | 
You may, if you desire, if you are going 
to use some charts, - not charts, but 
exhibits, you may pull the podium around 
so it is facing the jury. 

May it please the Court, ladies and 
gentlemen of the jury, both sides have 
presented their evidence in this case and | 


it is now time for you to sift through 


the answer to the questions which Judge 


Curtin is going to put to you are. First,, 


I am sure I speak for Mr. Raichle and Mr. | 


Stephens also, I want to thank you for your 
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careful attention to the evidence in this 
case. It has not been an easy case and 
we both appreciate you listen to it 
carefully. 

Now, the first question that you are 
going to have to answer is whether the 
payments which were made by the Mobil O11 
Company to Joseph Weber, individually, were 
actually earned by the Weber Oil Company, 
Joseph Weber, Cass or were they earned 
by Joseph Weber, individually, ina 
separate broker sueacite: Now, the first 
thing to realize is the fact that the 
monies were received hy Joseph Weber, 
individually, is hk sepa: It is not 
the question of who received them. The 
question is, who earned them. Were they 
earned by Mr. Weber working aA behalf of 
Joseph Weber, Incorporated or not. 


Now, whatever you call these payments, 


whether you call them payments, commissions, 


temporary allowance or what, there is not 
a nickel's worth of evidence in the record 
that Mr. Weber performed any services for 


| 


the Mobil Oil Company. The only thing that 


go ae 


he did was acting for his company, acquire 
fuel from Mobil and that was the only 


thing that gave rise to these payments. 


It was a rate of .0065 dollars per gallon, 


-65 cents per gallon. Mr. Weber would 

show the amount of gallons that had been 
purchased to Mobil and Mobil would author- 
ize a check to be sent at Mr. Weber's re- 
quest to him personally. It was really a 
rebate, a cut in the price of fuel, and 

you heard the witnesses from the Mobil 

Oil Company testify, Mr. Goodwill testified 
and produced the contracts between the 
Weber Oil oinpany and the - - 


COURT: Excuse me, Mr. Jones. Do you have 


the, - this. is one of the papers. 


JONES: I am looking for one through six. 


COURT: I think they are on the table. Those 
are tax returns? 
Yes. 
I think they are on the table 
Now, you can look at both of the 
Gocuments that Mr. Goodwill produced. 


‘They are both contracts between the Mobil 


Oil.Company and the Weber Oil Company and 
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you can see that they are both signed 
"Joseph C. Weber, Inc., Joseph C. Weber, 
Peeuswaneh’ and "Weber Oil Company", and 
the same thing on the other one "Joseph 
C. Weber, President", so ers these were 
simply contracts whereby the Weber Oil 
Company purchased the fuel oil from Mobil 
and attached to this contract Number 9 is 
a statement showing a special allowance 
of .0065 cents per gallon so really, what 
this amounted to: was just something 


knocked off the price of the fuel oil 


that the Weber Oil Company bought from 


the Mobil Oil Company, and you heard “Mr. 


Goodwill testify that these checks were 
not sent to the corporation. They were 
sent to Joseph Weber, individually, at 
his request and you heard Mr, Pfitzinger 
who was the retail sales Manager for this 
area in 1964 testify exactly what these 
competitive allowances were, or special 
allowances. It was something which Mobil 
gave to its distributors if they could 
come in and say, "Look, we have another 
competitor who can sell us fuel oil a 
H. T. NOEL & E. F. KNISLEY 
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little. cheaper than you can, Mobil. Will 


1 
i 


you match that price", and the price would 


be matched in the form of this temporary 
allowance, which, at Mr. Weber's request, 
went back from the Mobil Oil Company to 
Mr. Weber, individually.. 
Now, that is the evidence that we es 
in this record. The eviaende was presented 
by the defendant and, of course, we didn't 
‘bring everybody here from the Mobil 
Company. Mr. Weber could have done that, 
but what evidence do we have from the 
plaintiff as to how these payments were 
treated, what they really were, who earned 
them. Believe me, if they were anything 
but a cut in the price of fuel, you can 
bet that Mr. Weber who sat here throughout 
this trial would have taken the witness 
stand and told you exactly how, when, why ' 
and where the Mobil witnesses were wrong 
or what his version of the facts was. He 
didn't take the witness stand at all. 
Now only that, but he didn't produce © 


one record, no corporate books, no docu- 


ments, no records, so this is the evidence 
: ' 
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chit we have, 
i * We had Exhibit 12 Produced by Mr. 
Pfitzinger identifying his signature sd 
die these Charge realizations, Showing how 
the allowances, commissions, Whatever you 
call them, were Calculated and showing 
that they were mailed to Joseph c, Weber, 
individually, and you have a letter written 
by Mr. Weber to Mr. Pfitzinger talking 
about termination Of one of the contracts 
That contract, believe me, was 
between the Weber Oil Company ang the 
Mobil oil Company, 
Now, Mr. a Wasn't any kind of 
broker acting for Somebody else, He didn't 
| 


have a S€parate individual business as | 


a broker as Mr. Raichle Suggested to you, 


| 
There is simply no evidence of that in | 


the record. ‘If you look at the Plaintiff's 
own exhibits, the tax returns, you can see 
that in the top right-hang coxrner where 
I believe these sii -, 2, 3, the individual] 
tax returns of Mr. and Mrs, Weber, that he} 
lists his ccupation there as Corporate | 


| 
| 
| 
| 
| 


Officer, not 8S broker, and if you look 
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at the corporate tax returns, these are 
the tax jetunne for Joseph C. Weber, 
Incorporated which we sometimes call the 
Weber Oil Company, you will see that he 
is paid a certain amount of compensation 
On Page 2, looking at Exhibit 5, the 
return for the year ending June 30, 1363. 
On Page 2, Joseph C. Weber, comrpensa- 
tion of officers, $41,000. That is not 
these fees, these payments that we are 
talking about. This is what Mr. Weber 
actually got from his company and it says 
"President and Treasurer, tine devotezi to 
business, full", and that is the same 
thing on these other tax returns, these 
other corporate tax returns that you can 
look at if you wish. You can see that 
these indicate that Mr. Weber. was devoting 
his full time to that business and I 
believe the Court is going to instruct you 
that if these payments which were mace to 
Mr. Weber, individually, were rebates or 
cuts off the retail price, off the price 


of fuel oil in that case that indicates 


that they were earned by the Weber Oil 
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Company, by Joseph C. Weber, Incorporated 
and not by Mr. Weber, individually. 


You know, there is an old Saying in 


the Bible that no man can serve two 


masters and I think this case proves it 


very well. Mr. Weber was working for the 
Weber Oil Company. His efforts were 
suposed to be devoted towards assisting 
that company in its objectives and that 
-is what he was doing when he acquired 
fuel oil and if you look at tie abtbelen 
of incorporation, Exhibit Number 7, you 
can see that it is stated here the purposes 
that the corporation is formed, - this is 
“back in 1949, and one of the purposes is, 
the first one is to purchase or otherwise 
acquire, sell and deal and as principal 


or agent, wholesale or retail fuel oil. 


There is simply no evidence here that 
Mr. Weber did anything but act for the 
Weber Oil Company, his company and there 
is no evidence that he performed any 
services for Mobil besides just having 
his company acquire their fuel. 


Now, members of the jury, as I said, 
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Mr. Weber, if these witnesses are incorrect, 
I suggest to you he would be the first to 
take the stand and explain that the facts 
were different than some of the evidence 
shown to be in the record, but even Mr. 
Raichle is not confident of his position. 
Even he can't say that these payments 
were earned by Joseph Weber, individually, 
acting as a broker, because he says, 
“Okay, if they were, if they are taxable 
to the corporation, includable in the 
corporation's income, then they are de- 
ductible as compensation". The simple 
answer to that, members of the jury, is 
that there is not a bit of evidence in 


this record that those payments were ever 


intended to be compensation from Joseph C. 


Weber, Inc. to Joseph Weber, individually. 
The payments went from Mobil to Mr. Weber 
and the compensation which Mr. Weber re- 
ceived and which was labeled as conpensa- 
tion is stated on this tax return, forty- 
one thousand for 1963, fifty-two for '64 
and fifty-two for '65 and if these payments 


were not compensation, they can't be any- 
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thing else but dividends. 
Now, you might ask yourselves why 


was this arrangement made, why were these 


payments made by the Mobil Oil Company to 


Mr. Weber; why was it at his request. The 


only answer that I can suggest to you was 
that this arrangement waa made simply 

so that the Weber Oil Company would not 
have t2 pay income tax, simply to avoid 
the corporate income tax upon those pay- 
ments. 

Mr. Raichle told you in his opening 
statement that everybody had paid every 
dime of tax that tHey owed, but simply is 
not the case because the corporation was 
entitled to this income and the corporation 
should have paid the corporate income bax 
and what was done here was simply a device | 
to switch that income to Mr. Weber peracd~ | 
ally so the corporation would not pay tax 
on it, 

Now, Mr. Raichle has the wiletie os 
proof in this case and I don't know what 
he is going to say, but he does have the 


Opportunity to address you at the very clos 
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I'will not have rebuttal. This will be my 
first and last chance to address you. I 
don't know what he is going to say, but 
I do hope that he will Shick to the facts 
of the case and not talk about the Titeepat 
.Revenue Service or wave. the stipulation 
around, because whatever you call these 
payments, they were not paid for any service 
that Mr. Weber performed for Mobil Oil 
" Company. I would hope that he would stick 
strictly to the factsand the law and I ask 
you to listen to him carefully. 

You know, there are many different 


people in the Internal Revenue Service of 


all kinds. Some of them do their job well 


and some of them don't, but you know the 


Internal Revenue Service is supposed to | 
enforce the tax laws and those laws weren't 
made or created by IRS Agents. Those on 
were passed by the United Shaken Chhuewes 
and as jurors, you have the power and the 
duty to see that those laws are fairly 

and equitably enforced and that in this 


particular case, you reach a decision 


based upon the facts in the case, the 


H. T. NOEL & E. F. KNISLEY 
OFFICIAL REPORTERS. U. S. OISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


evidence which has been presented and the 


instructions of the Court. 


Now, Mr. Raichle also may tell you 


that why wasn't so and so here from the 


* Mobil Company or why weren't certain other 


witnesses brought in. 


Well, believe me, 


as the Court will instruct you, he has the 


| burden of proving this case and Mr. Raichle, 


on behalf of the plaintiff, can subpoena 


anybody that he wishes and bring them in, 


11 but who did he bring in that really had 
7 12 | the knowledge about the facts of the case. 
, 13 Mr. Weber, did he testify, ne. The man 
ql a '|| who testified, - I don't recall his name ¢ 
15 right now, this afternoon, had left the i 
18 ae Mobil Oil Company in 1957 and had no 
17 knowledge at all about the facts that took 
18 place in this case during the period that 
19 we are concerned with in 1963 and 1964 and 
: 20 1965, and Mr. Borenkind who testified about 
: : 21 what reasonable compensation would be, had kh 
99 nothing, knew nothing about the actual 
93 , facts of this case, so I would suggest to 
oy you to keep that in mind and listen to sae 


evidence carefully, to listen to the Court's 


| 
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instructions and to decide was Mr. Weber 

a broker, independent broker, or was he 
simply acting for his company. Listen to 
the Court's instructions in those regards 
and I think that if you listen to Mr. 
Raichle's argument carefully, listen to 
‘the Court's instructions, think about the 
evidence of the case and bring ina fair 
and true verdict based upon what has been ~ 
presented, is that these monies paid were ~ 
earned by Joseph C. Weber, Incorporated, 
the Weber oil Company; that they were not 
paid or intended to be paid as compensation 


from the Weber Oil Company to Mr. Weber, 


Thank you very much. 


: [ : 
but that they were dividends. 


Mr. Raichle. I wanted to give you a 

chance to get the papers together. 

RAICHLE: All right. 

COURT: | So if you are ready, we will continue. 

RAICHLE: . Your Honor, ladies ana gentlemen of 
the jury; there certainly isn't much in a | 
tax case that lends itselt to oratory. 
Facts and figures and kind of the mundane 


facts of life don't spark one to be much 
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of a speaker, but injustice does. 

Now, just because they choose to send 
up someone with a nice personality anda 
low key presentation doesn't eta the 
fact that there is a very unfair, unworthy 
attempt on the part of our Government <o 
impose a double tax on a decent law- 
aviding, hardworking citizen of our cozmmun- 


tty. i | 


Now, just stop and think what is being 
done here. My friend talks about people 
who aren't here, evidence that isn't here. 
It ill becomes him to do so because eke 


of it should have been produced by him. 


Where are these mvenue agents who made 


this ridiculous charge? Where did he get 


these few papers he brought here selec- 


tively? Where are the rest of the records 

| 
with all the power and resources at his 
| 


| 


few sheets of paper in the closing elenents 


| 


command, what does he do, he brings ina 


of the trial and tries to make you think 
that a temporary allowance is some kind of 


a dividend. I don't know whether it | 


serves the purpose well to confuse jurors. 
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I have found over more deuce than I'd like! 
to admit that the aggregate of the intelli- 
gence of jurors is pretty high and that 
you don't get anywhere by trying to be 
smart and trying to twist the facts. It 
just can't be done. That is why we have 
twelve, the aggregate of twelve, a pretty | 
decent group of people I have found out 


‘to be. 


Well, let's discuss the facts in 


this case with no attempt to embellish 
them and their stark reality anc signifi- 

cance, so let us try to make them under- | 
standable. We can't all be tax experts. 


I can't make out my own. I have to go 


to an accountant. Perhaps some of you 
i 
have to do that too, but that doesn't aye 


we'can't understand some of the fundamentals. 
Now, what happened here? A man 


named Weber, a decent, law-abiding, 


prominent citizen worked hard ail his life 


It is kind of a modest success story, but 


: | 
what is wrong with that. Aren't things | 


like that to be encouraged today, and he 


grows up in the oil business and time 


comes and he goes wal for himself. 
kind of capitalized on his years of tennine 
ing and he organizes a company, the Joseph 
C. Weber, Inc., I think I finally got the 
name right. aoe) he had a corporation. 
Any one of you ladies and your husband 
might have, or any one of you gentlemen 
and your wife might have one. Nothing 
sinister about a corporation. tt is the 
American way of doing business, and he 
eer @ eabedman in his own right and 
he makes this contact with Mobil Oil 
Company. ; 
Now, have in mind that in those cae 
years of the 1950's and into the 1960's 
the order of things in the oil industry 
is re different, was quite different ; 


. 
than it is today. The oil companies were 


engaged in very hot competition. That is, 


the majors that have been mentioned, 
Gulf, Exxon, this kind of cony and that 
kind of cony and Mobil Oil is one of them 


and they want to sell all the oil they 


can. We are not concerned here with 


gasoline. We are concerned with home 
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heating oil. - 

I think the brand names weren't very 
important. Everybody wants oil that does 
the job in their house and it is a question 
of why is the saneneutve salesman that 
can sell it, who can render the service, 
who can issue the continuity of deliveries 
and the responsibility of keeping the 
tank full when the weather gets cold, 
and in the course of events, as the avin 
dence shows, Mobil got together with “ir. 
Weber and he was selling the oil on a 
_ commission basis. Now, what is wrong with 


a commission? Nothing. It is the tine 


honored way, a conventional way of paying 


for selling services, isn't it. It is» 
the incentive to the salesman to sell. 
Now, he starts to sel: on a Seueitcs 
basis and Ene it occurs to him to ss 
ize a corporation which he does and Mobil | 
wants, welcomes his expansion and Mobil 
says, in effect, to him, "Sell more and 
more, build "o your commissions". The 


commissions started before his company, 


now, remember that, and what does he do; 


H. T. NOEL & E. F. KNISLEY 
OFFICIAL REPORTERS. US OISTRICT COURT 


eee me Ree me 


[237] 


he says, "Iknow what ZL will do, I will 
sell it to my own company". Where is a 
mow logical place to sell it, and he 


tells it to Mobil. There is nothing under 


‘the rug and he said, "Pay me the commis- 
sion on the sales to my own company", and | 
they say, "We will pay you 0065". I am 

poor at mathematics, "per gallon", and what 
_is the most logical place for him to seil | 


the heating oil; to his own company. 


No evidence to show his own company wasn't 
buying from others or wouldn't have bought 
from others. Am I making this clear, and 
thee he proceeds to sell the gas. 

o Now, there is an old saying among 
lawyers, - it doesn't reflect very credit- 
ably ian us, but I often think of it. 
They say the truth will come out even in 
affidavits. Now, there was a fellow on 


the stand yesterday, didn't seem very 


friendly to me. He is the guy who hadn't, 
I don't know where he has been, - he 


hadn't even heard of O. J. Simpson, 


remember, and then he says, this and that 


| 
| 
and the other thing. Finally, - this ia 
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amusing. I hope it occurred to you and 


impressed you as it did me, Mr. Jones 


says, “Well, what did Mr. ‘leber, indivi- 


dually, get paid for", and he says, “For 
‘selling the oil, the heating oil to his 


company". That is the whole case. This 


is what he did get paid for. He did-'t 


get paid by his company for it. He got 


paid by Mobil Oil for selling the gasoline 
; | 


| 


or the heating oil. 
My friend seems to think there is 


something wrong with selling it to your 


own company or a company of which you are 


a president and he talks about who earned 
tha commission. I will get to this bus- 
iness of trying to translate commissions 
one dividends and all the other refine- 
ments of these guys, these gentlemen. 
Now, if I were a salesman representing 


some, - selling, - well, let's say it was | 


sporting goods and I happen to be a director 
in the Buffalo Bills Football team and I | 
say to my company, the company I repre- 
sent, "Look, I know the football team, 


Ralph Wilson is a friend of mine, the 
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players are friends of mine, I think I 


of these pads, towels to the football 


could sell some of these helmets or some 
| 
| 
team and I make the sale easier than ig 


body else who doesn't know them because I | 
: | 
| 


can get in the front door". I earned my 
commission just as well as the other guy 
does, don't I? Do you go to strangers 
to sell your product if you have got 
“friends who might buy them? If you have 


control of a company that might buy them? | 


How absurd, and what does Weber do; he 
does what he is entitled to do. He selis/| 
the oil to his own company ard gets a 
commission for it. 

Now, you heard as Honor say there 
is nothing illegal, there is nothing wron 


with that. You heard the, - | you haven't 


| 
| 


heard a claim that there is anything 
wrong. with that, and who are the parties 
to the transaction; the fellow with the 


whiskers, the out and out present ubiqui- | 


‘tous, meddlesome IRS, no; Mobil Oil and 
Mr. Weber. 


I hope the time hasn't come that 
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whenever we make a business transaction 

. we have to look over our shoulder and see 
if there is some guys rn the, from 
gentlemen from the IRS that is going to 
‘call us up. Is there a person on this 


jury who heard the word "dividend" men- 


tioned until my friend sums up and says 

| 
"Oh, this was a dividend"? I don't know 
what we are coming to. Did anybody say, 


and you know, an old saying, you know that! 


consistency is a hobgoblin of small 


minds, - maybe mine is small, but I think | 
there should be some consistency. 
He says it is a matter of intention. 


You can't call it compensation unless it 


| 
was intended to be compensation. In the 


‘next breath, he says it was a dividend, 
this money a dividend, for heaven's sake. 
Whoever said it was a dividend except some 
revenue agents who hadn't had the courage 
to come hove. Where in the world are a 
and why aren't they here? It is an old 


bromide, you know, of some lawyers, and 


maybe I am slipping a bit too, but my 


friend says, "Why isn't this guy here, 
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why isn't that one here, why doesn't ie. 
Weber testify". All right. Why aren't 
the fellows who made this Yidiculous 
nner here to explain to oie. Sure, they’ 
.send up some lawyer to try to charm you 
into saying "Well, it will help the 


Government in these hardup days to take 


money from Weber and give it to the 
Treasury", although he has paid all of 
his taxes. What kind of a performance is 


that? If they could do it to him, I mean 


Mr. Weber, they can do it to you tomorrow. 
Don't think they can't. They will find | 
a wad 8 call something other than what 

it is. : 

Now then, Mr. Weber, getting back to 
the continuity of things, if I may, Mr. 
Weber arranges a perfectly legal, legi- 
timate, praiseworthy arrangement to sell 
Mobil's products for a commission. Now, 
never forget, please, - I know it is a 
difficult, it is difficult in a comp2icated 
little case like this not to have a21l the 
facts. My friend keeps using the word 


"earnings". What did he do to earn the 
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| 


commission. That really isn't here, but 


suppose it is, and please remember this, 
that witness yesterday was one of theworst 
witnesses I ever saw and I have seen a 
lot of bad linia He didn't know, and I 
don't like to be slang in my speech, 
nothin' from nothin'. His memory, - 
couldn't remember this and couldn't remember 
that, but they asked him what did Weber do 
to earn the commission and the fellow 
Says "He sold our oil, Mobil Oil +o the 
Weber Oil Company, Inc.". If there is 
any doubt about that, the reporter will 
read it to you and then I don't know 
whether you noticed what I thought was an 
interesting, - from my point of view, 
amusing thing. My friend says, "Oh, that's 
all". That isn't what he hoped he would , 
say. That is the whole case. He sold 
Mobil products to Weber Oil for a 
commission. 

Now then, what is the next thing 
happens in our chronology here. The 
Weber Oil Company continues. This arrange- 


ment is made. It is a little indefinite 
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in the testimony and in the satine of things 
it would be. Who remembers conversations 
in detail which happened, oh, say, what 
is it, fifteen, eighteen years ago. 
Weber's company was formed in '49. This 
contract, if I am not boring you, if you 
haven't already rightly decided our way, 
this is a contract dated back in *56 
between Mr. Weber's company and the 
Mobil Oil Company and there is nokta 
said here excep* that the company will 
buy Mobil, will sell some oil and that 
arrangement continues through the years, 
through many years and isn't criticized 
until '63, '64 and '65 and then all of a 
sudden, they want to call a commission a 
dividend. I would like to call a lot of 
things that affect me by acme nenes, 
undescriptive of what they are, but at 
any rate, they bring in a witness here 
this morning, and I am not a name caller? 
Believe me, I am not. I think it is 
cowardly of lawyers with the anonymity 
and the privilege that goes to them in 


court to call people liars and other names, 
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On this morning for, I will never know. 


the commission paid to Mr. Weber was some- 


' | dneptitude in trying to make it clear. 
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I am not a name caller, but I do have a 
duty to call attention to matters and 
things affecting the credibility of 


witnesses. Now, what they put that fellow 
| 


I don't accuse them of chicanery, 


but it seems very unfair to me on their 


part to try to create the impression that | 


thing other than a commission. 
You remember they called it a tempor-| 


ary allowance and we start to awl him what! 
| 


he means by temporary. He says “Less 
than forever". Well, that is a pretty 
flip answer and I thought a little unworthy 
because of the circumstances, and he tried 
to translate. Now, this, - as I remember, 
he was rather brave about it, but I want 
to make it clear that if any of you are 
confused by it, it is only because of my 


| 

t 

| 
? 

| 

| 


He is trying to translate a commission to 


Mr. Weber into something else, a dividend, | 


a happy word imported here at the end of | 


the case. He must have gone out and found| 
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the market was up today and that put it 


in his mind, and you remember this fellow 


quarreled with me or sought to quarrel 
with me and he couldn't in the face of 
the documents that he was making some 
temporary, Or Mobil was making some 
temporary allowance. He tried to change 
this word here, “temporary siiovence™, and 
say that is what it eaves was instead of 
a ceieeelea: | 

Then it turns out right out of his 
own mouth that all of that temporary allow- 
ance is is when a customer is beset with 
some cutthroat competition in the oil 
business with some guy across the street 
who is cutting prices that the purpose 
of cis temporary allowance, he can cut 
the price to make an allowance and then 
it turns out he is trying to say that that 
is Ghat these payments to Weber were that 
have been going on for Guns: Then it 
turns out that the commission or the 
allowance is 0025, - 0025. The undisputed 
-evidence.in the case was that Mr. Weber's | 


compensation was 0065 and then he says he 
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| 
never heard of a commission. You remember 
that. No, no commissions. On this 1350 
contract, it says here "Seller", oe 
is Mobil Oil, "will allow buyer". That 
is the Weber Company, "a comnission of 
one quarter". There is the word right in 
it. Couldn't be bigger. Now, one quarter 
cent per gallon on all new Mobilheat and 
such fuel tankcar accounts and so forth 
which the buyer,. the corporation secures 
for the seller. That is a different 
commission. 
See, is was trying to palm it of on 
you eons as it that is the one they 
call a temporary allowance. Do I con‘use 
you on that, or do you understand? I 
think you do. 


Now then, I don't care whether you 


call it an allowance. It is a fee, another 


word. It sends shivers up their back 

whenever I call it a commission. A fee, 
a commission. I am not above calling it 
compensation, payment. I don't care, as 
long as I get it, and what did he get it 


for, for what their own witness said he _ 
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got it for, selling the oil, a milion 
dollars a it each year, approximate 
figures, to the oil company. 

Now then, we get to something else, 
I hope I havent been too aggressive to be 
offensive to anybody. They try a case in 


| 


a little lower key than I do because they 
| 


have nothing to be incensed about and I ! 


| 
do. When you are getting ready to try 
a case as lawyers, you can see that there 


are certain facts that ought not be the 


subject of dispute and extended argument 
and extensive testimony and voluminous 
documents so lawyers agree, stipulate is 
a fancy word. “Stipulate" idee ee 
agreement. I always thought, for more 
years than I Like to admit, that when I 


made an agreement with a brother lawyer, | 


that the agreement had integrity and woul 
not be repudiated and that, as the law 
Says, and justly so, that it takes the 


place of proof, that it would not be 


. 


attempted to be repudiated. 


ee 
% 


Now, let me read Exhibit 1 in part. 
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This is going to answer the questions 
which the Judge is going to submit to you. 
Let me see if I can make it clear. rt 
starts, ~ this is signed by the Government, 
so let's not be cynical jn these days 

when the City of New York seems to be 
about ready to repudiate its obligation, 
that the Government of the United ss 
through its lawyers, ean repudiate. an 
agreement. Now, listen to this, please. 
Take it with you in the jury room and see 
4 I am not right about this, and if I am 
wrong, tell me by your verdict. “It is 
hereby stipulated by and between the 
parties", - that is the Webae: a ae 


the plaintiff company. It was Weber, 


Jacorporated that was stuck for the extra 


illegal tax, “and the United States of 
america". With whom would you rather have 
a contract. “It is hereby stipulated by 
and between the parties eheousk their 
respective counsel that for the purpose 
of this action", that means this case, 


| 
“the following facts herein set forth are 


\ 
to be taken as true and correct in the same 
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lated". 


the corporation and Weber duly filed their 
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B05 . 
manner‘’as if they were duly proved, 
provided, however, that either party may 
introduce other and further evidence not 


inconsistent with the facts herein stipu- 


Well, they stipulate the Newer 
tion of Weber, Incorporated and the fact 
that the defendant is the United States 
of America and importantly, that both 


| 


‘tax returns as indeed they did, showing 


| 
every dollar received by way of sige tons 


| 


or otherwise, and then they go to the 
facts of the case. "The plaintiff", they 


say, the corporation was, - that is 


‘Weber, Incorporated, "and is in the 


business of acquiring and selling fuel 
oil to customers in the area of Erie and 


Niagara Counties." Now they go on and 


‘here comes the decisive part of it. "The 


Mobil Oil Company paid a commission 


directly to Joseph C. Weber, individually, 


Inc., doing business as Weber Oil Company 


from Mobil Oil Company". 
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Whose commissions were they? They 
were Weber's according to the stipulation. 
Now they sit around there and apparently 
dream up something, "Oh, we will go up to 
Buffalo. We will find some jurors who 
won't understand this and we will call it 
a dividend". 

How can that be done, and then . 
goes on, "During the vokes in suit, the 
Mobil oil Company paid directly to 
Joseph Cc. Weber, individually, the follow- 
ing amounts with respect to the fuel as 
sold by the platnesees, G3, "64, ‘63, 

SO many dollars. Again, the commissions 
paid by Mobil Oil Company nece not paid 

to the plaintiff nor reported in the 
Federal Income Tax ene of the sistctise 


The plaintiff is the corporation, - as I 


~ 


keep saying, nor should they be, but — 
reported o the income tax returns of | : 
Joseph C. Weber, individually, and the 

tax thereon was paid by him. The funny 
part of it is that if he had done it their 
| 


| 


compensation, additional compensation, he 


way and had the money paid to him as 
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would have paid tens tax and I don't eee 
to criticize: in that sense your tax man, 
Mr. Weber. 

Isn't this keyeo to escape taxes, it 


is a method of doing business tonestly, 
legitimate, constructive business. I know 


I am talking too long, but I feel strongly 
about this. You would, if you were there, 
and I think maybe by this time maybe you 


do. You certainly should. 


Now then, they go on to stipulate the! 
corporation paid all its taxes, he paid 
-all his taxes. I say all those taxes 


as revealed by the returns and who would 


have thought, who would have thought if 


they had been in Mr. Weber's place that 
years later, the '63, '64 and '65, - some 
lawyer would be standing before a jury 
claiming "oh, he didn't get a commission, 
he got a dividend". He didn't get a 
commission from the oil company for whom 
he was selling oil. He got a dividend 
from his company e was buying oil. [I 
want to tell you you better think about 


that a little bit and its implications. 
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Now then, there is much nore that 


| 


could be said. If that stipulation doesn' 
| 


< 
have integrity and isn't to be given effect 


i 


i 
| 
| 
i 


and if the testimony of a nice man like 

Mr. Seis. a jieneee, - he was very 
brief, - sometimes the brief witnesses are 
the best. They go to the point. Is there 
any question in ieamenste mind raised by : 
these confused, forgetful, to be charitable 
about it, fellows he dug up from Mobil, 
whatever their names were, Goodwill. That 
was a happy name for a guy that was full 


of ill will as he seemed to me. 


If your own pocketbook was affected 


getting the stipulation, - not forgetting, | 
but putting aside for a moment, and don't 
you forget te seek own pocketbook was 
involved and two people came to say what 
their two witnesses did, Mr. Goodwill and 
"Mr. , ~ what is the other guy's name, the 
fellow that was here this morning, 
Spitzinger or something, and Mr. Berger 
came to say the contrary. Which would 


you want to have to believe? 
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Now, what does Mr. Berger say? Away 
back in the early 50's, he and his then 
senior, Mr. Capolla or whatever his nane 
was went to see, - Mr. pieeed went to see 
Mr. Weber and a part. of the customer 
relations asked him if he was happy with 
his commissions. Now, do you think that 
Mr. Berger whom I never saw in my life 
before this morning would put his han¢ 
the Bible and swear to something that 
isn't true for the sake of Mr. Weber 
escaping a double tax? If you do. you 
are more cynical than I am. What motive 


would the man have, a disinterested, - 


here at some inconvenience only because 


he is required to be. I sent for him 
after I heard that nonsense yesterday 
and there he is and he tells you the 
ultimate. If we didn't have the stipvle- 
tion and the agreement, what more wouid 
you ask to prove that Mobil was paying 
commissions for services rendered? 

Now, I always think the devil is 
” Siad of sick when he starts to quote the 


Bible. My friend says you can't serve 
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two masters. He doesn't get it quite 
cu can’t serve two masters who 

have a conflict in interest, but does 
that mean that a man can't have two jobs; 
does that mean that a man can't have two 
undertakings? I think he ought to review 
that passage when he is not reading other 
passages from the Good eobke, you know, 
where it says, "Either you love the one 
too much" and so on and so forth and for 
what it is worth, I am familiar with it 
too, but I don't use it. It isn't 
apropos. It has nothing to do with the 
case, but aia of us, every lawyer who is 
a trial lawyer has had that experience, 
has had a desperate case now and then and 
when you don't have the facts, you wee tO 
weasel around with something else. 

Now, Mr. Jones, - I never saw him 
before. This isn't a personal controversy 


between him and me. We might meet again 


sometime and maybe he will have the strong 
| 


case and I will have the weak one, but 
that isn't the test. You took an oath 


and I know you will he faithful to it. 
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Maybe I have talked a little bit long, but 
jury duty is an important thing, importan+ 
to every case. Every case involves the 
fidelity and conscience and intelligence 
of jurors and I know you will measure up. 
The Court is going to submit to you 
not a question of dollars and cents and 
how much should it be, but he is goings to 
submit to you the question and I want to 
be very clear about this. Please follow 
me on this. The first question you are 
going to be asked to answer is, "Were 
the monies paid by Mobil Oil Company +o 


Mr. Joseph Weber during 1963, 1964 ané 


1965 earned by Weber, Inc.", - that is the 


Weber Oil Company, "or by Joseph C. Weber, 
ineividinay*. Now, there is only one 
answer to that. They were owned by him, 
they were earned by him and your answer 
is Joseph C. Weber", Don't’ get confused 
about this now. Their own witness said 
he got the money for selling the oil to 
the Weber Oil Company. How then can you 
say the Weber Oil Company earned it. The 


fellow who sold it got the commission. 
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The fellow who sold it earned it and that 
is Weber, individually. Now, Please be 
careful. Don't make a mistake. You know 
sometimes we do in the polling bcoth when 
we get in there. The first question is 
did Mr. Weber earn the commission. Look, 
and you don't need anymore arguments. 

Do you think the Mobil oil Company is an 
eleemosynary institution, that it gives 
money to people who don't earn it? They 
thought Weber earned it. Weber noua 
he earned it and who says he didn't, some 
guy who comes around twelve years later anda 
says, "No, it is a dividend". That is a 
new one. 

I want to ask you who earned it, 
Joseph C. Weber, as we Say on the second 
line of the ballot there. Got it? Now 
then, the next one "If the answer to 
question Number 1 is Joseph c. Weber", I 


read this only because it is part of the 


| 
i 
| 
{ 
| 


case. I know you won't reach it. I won't | 


answer the first one that the corporation 


Weber Oil Company earned it,.and then ae 


question "Were the monies paid intended 
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a ae 
or dividends". Dividends, to Joseph c, 
Weber, as an individual at the time these 
payments weve received by Joseph c. Wabex 
If there is a man or a woman on this ues 
who could put down the word “dividends”, : 
and answer that, I want to meet him. 
Nobody said so except a lawyer twelve 
years after the event. Why, you couldn't 
do that in good conscience, it seems - 
me. Now, don't think I am praeuiebanie 
You have the power, but you have the 
conscience too. Compensation, of course. 

Now, we got another one here to put | 
more sticks in your way. If the answer 
to Question Number 2 is "compensation" 
and that is what the answer should be, is | 
you yuk te tk, then answer this question, | 
"Was the compensation reasonable". 

: Why, I had Mr. Borenkind, counsel 


for all the organizations, he knows more 


oil men than I do lawyers, knows what they 


pay, said it was reasonable, would have 
been reasonabl«, put it that way. Did 
they offer any evidence that it wasn't 


reasonable? They had a lot of nerve to 
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come into court with a record like this 
and try to weasel your way through. I 
used to do it when I was younger, but I 
wouldn't have the nerve today. Was it 
reasonable? Don't you think for a minute 
that this IRS, this great octopus that 
seems to be enveloping all of us, could 
press a button somewhere and tell you 
what. every oil executive big and little 
got and if they had some names for anybody 
doing the same volume of business got 
less, that they would be in here with a 
record showing it. My friend talks about 
what isn't here, but that is something 
that isn't here. 

Weil, let's just once more, - the 
only thing that can keep me here is con- ) 
fusion. Answer to the first question is 
Joseph C. Weber, the man who got the money, 
the man who Mobil **iought was entitled +o 
it, the man who thought he was entitled 
to it and the man dee was entitled to it 
for the services he rendered. { 

The next one, compensation or dividend. 
My God, - pardon me, how can anybody say 


| 
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a dividend. That is a new one, and then 
reasonable. 

Well, ladies and enki he, I am 
through. I have been bent a little, and 


-if I said anything or done anything to. 


offend anybody, if I have been too aggres- 


sive, it is only because 1 feel strongly. 


Take the case and bring into it your 


faithful to your oath and answer these 
questions as your conscience dictates and 
as your good sense requires. Thank you 
very much. 

Ladies and gentlemen, we will take 
BOSE Sas minute recess eas, Mr. White, 
could you gather the exhibits together, 
please. I would like to ea a look at 
the exhibits. 

So you know what the plan is after 
the recess, we will come back and I will 
charge you on the law which applies to 
this case and then because I know that 
some of you jurors have traveled some 
Sibi, i think that what - will do 


then is we will be in recess until 


* * 
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PROCEEDINGS: : November 5, 1975, 4:00 p.m. 
APPEARANCES: As before noted. 


(Jury present.) 
CHARGE OF THE COURT 
ee SUR 


THE COURT: Ladies and gentlem2n, at this time, 
it is my job to try to expiain to you, to 
the best of my ability, the law which 

shis case and try to define for 
you what you are supposed to do when you 
get to the jury room. 

First of all, as you know, the facts 
in any ‘case must be decided upon the testi- 
mony of the witnesses and upon the exhibits 
which have been introduced into evidence. 
I-know that during this trial you paid 
very close heed to the testimony, to the 
direct and cross examination and also to 
the arguments of the lawyers and, of course, 
that is as it should be because what Mr. 
Jones and Mr. Raichle had to say about the 
testimony and how it relates to their 


side of the case is important, but certainly 


you do know also that what lawyers say | 
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about the facts and how the facts relate 
to the final conclusions you should draw 
is argument and if you find after you 
‘listen to all of that, if gee. aeateccnes, 
and I do not say that I find here that 
this was at all the case here because 
I think that both sides summed up very 


carefully and tried to give you the issues 


as they saw them, as carefully as they 
could, but if you find that something the 
lawyers talked about is not supported by 
the evidence, by thetestimony or the 
exhibits in the case, then, of course, you 
should rely upon the testimony and the 


exhibits. 


: 
| 
| 
| 


When you get to the jury room, before 


you come to a conclusion about any of the 


| 
| 


arrive at the answer by a unanimous verdict. 


questions that are put to you, you must 


That is, all the jurors concurring. You 
should, of course, deliberate. That is, 
carefully consider the arguments, the 


reasoned, practical, well thought out 


arguments of your fellow jurors and at the 


“game time, you should give to your fellow 
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jurors your considered view of the testi- 
mony, the evidence in the case and: how 
it xelates to the charge. 

As you will see from the questions 
in the case here, that nothing is said 
about dollars or money and the reason for 
that is because if you answer the quest“on 
put to you or, as I will explain, question 
or questions, ae as far as the amount 
due one way or another will be subject to 


compensation which can be worked out by 


the Court with the cooperation of the 


attorneys. 


This has not been a long trial, so 
I will not again thrash over the testinony 
in the case. rou bane heard the seach 
of both sides and I do not think that I 
need to say anything more about the con- 
tentions or the arguments one side cr the 
other. 

In any case and in this case in your 
consideration of the evidence, you should | 
keep in nding chat you are not limited 
solely to the testimony, to the bald 


statements of the witnesses. You may draw 
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from the evidencein the case from facts 
which you find have been proven such 


reasonable inferences as seem justified 


in light of your own experiences in life. 


However, your verdict is to be based on 
the evidence itself and is not to be based 
‘upon guess, surmise or conjecture. On 
the one hand, you should dismiss any 
sympathy for a private individual and on 
the other, you should not give any special 
consideration to the fact that the defend- 
ant here is the United States Government. 
Both sides are equal before the law and 
neither side should be given any special 
consideration. 

In order to make up your mind about 
the evidence in the case, you are the 
judge of the credibility to be afforded 
to the witnesses who have testified here 
ang as to how their testimony stacks up 
with other witnesses and how it jibes 
with tiie exhibits which have been intro- 
duced into evidence. You should know that 
when this case is given to you in a formal 


: : eau \ 
fashion tomorrow merning the exhibits 
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which have been received in evidence will 
be given to you for your use, for your 
perusal in the jury room. There are some | 
exhibits which have been perhaps referred 
to, but were not received in evidence and 
as to those, if they are not received, 

you may consider, - if there was any 
testimony about them, you may consider the 
testimony about these exhibits, but if they 
are not received in evidence, then you 
will not guess or speculate about what 
other information is contained on these 
exhibits which are not before you. 

: In your consideration of the credi- 
bility is the witnesses, you should keep 
some of the following factors in mind: | 
You should carefully scrutinize the testi-_ 
mony which they have given, the circun- 


stances under which the witness testified, 


every matter in evidence which tends to 


either support or to contradict their 
testimony. You should consider the 


witness' intelligence, motive, state of 
’ 4 


mind, demeanor and manner while on the 


| 
| 
| 
| 


stand. You should consider any relation- |. 
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ship which the witness may bear to either 


side of the case, the manner in which the | 
witness might be affected by the verdict 
and the extent to which, if at all, the 
witness is either Supported or contra- 
dicted by other evidence. The mere fact 
that the testimony of a witness is in- 
consistent or that there are discrepancies 
and such in his Leskineny does not. neces- 
sarily mean that you must reject the 
witness' credibility. You must determine 
whether ha tneonetstency or discrepancy | 
is the result of falsification or whether, 
on the other hand, it is the result of 
miscalculation or ineccucate observation. 


You are not to decide the case, 


certainly, because of the number of 


witnesses on one side or the other. It is 


the quality of the testimony which is 
controlling. 


‘Generally speaking, there are two 


types of evidence from which you may find 


the truth as to the facts in «he case. 
One is direct evidence. That is the 


testimony of an eye witness or of a person 
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who reports to you a particular conversa- ' 
tion. 

The other is giteusekantiat evidence.) 
That is proof of a chain of civeumetentes | 
-pointing to the existence or non-existence 
of certain facts. The —_ does not make 
any difference or distinction between the 
types of evidence, but requires that 
find the facts in accordance with 
preponderance of all the evidence in 
case. : 
In this case, Mr. Borenkind was 


| 
| 
called and we call him an expert witness. | 
In dealing with a rere such as this, 
you should keep in mind, generally, witnesses 
who, by their experience or education, 
have become expert in some art, science, 
profession or calling, may state their 
Opinions about relevant and hehartad 
matters and they also may state their 
reasons for their opinion. You should, in 


considering this kind of testimony, give 


it such weight as you think it deserves. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


You should consider the background, the 


experience of the particular witness, his 
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opportunity to learn the facts, the 
studies he has made, whether they are 
great or small and whether or not, in 
giving his view, he had access to all of 
‘the pertinent documents, data, information 
so that whatever opinion he gave here is | 


supported in good fashion by the evidence» 


in the case. 

Sometimes I have ordered certain 
evidence stricken and as you certainly 
know, I have ruled one way or another | 
on certain questions which have been | 
answered here. I certainly did not mean 
to indicate favoritism one way or another,| 


but it seemed to me as to a particular 


should have been answered or it should not ' 


| 


| 
question under the rules, it either | 


have been answered and if I ordered that 
it should not have been answered and it 
was, then you should consider that 
material stricken. 

In making up your mind about this 
case, as i have explained to you again 


and again, it is important that you con- 


| 
| 
| 
| 
| 
| 
| 
| 


sider all the evidence in the case and no 
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focus your attention upon one particular 


‘part of it. You should try to keep in 


mind everything here before you. 

In that regard, there has been a 
good deal of discussion about the stipula- 
tion which is in evidence here. You 
certainly are entitled to consider the 
stipulation, but in addition +o that, you 
may, in making up your mind about the 
pertinent issues in this case, determine 
from all the evidence, the stipulation, 
Plus all the other exhibits and testirony, 
what your appropriate answers are to the 
questions posed to you. | 

This case is a civil suit brought 
by the Weber Corporation in which they 
seek a refund of taxes paid the United 
States. It does not involve any criminal 


violation er criminal prosution or 


criminal allegations of any kind. All of 
the issues in this case are purely civil 
in nature. : 

We have, in this case, a number of 


different entities. We have the Mobil 


Oil Company. We have Joseph C. Weber, 
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Incorporated. I think it would probably 
be simpler if I simply refer to the 
corporation as the Weber Oil Company, and 
Mr. Joseph C.. Weber. 

There is no question that the Weber 
Oil Company filed timely income tax returns 
for the years 1963, 1964 and 1965. These 
tax returns did not includs, as income, ° 
certain payments or commissions, as they 
are referred to in the stipulation 
physically made by the Mobil Oil Company 
to Mr. Joseph Weber. The Commissioner 


of Internai Revenue asserted that these 


payments were includable in the income of | 


Weber Oil Company and assessed a defici- 
ency in income taxes een the Weber 
Oil cones. The Weber Oil Company denied 
that these payments were includable in 
its taxable income, paid the assessed 
deficiency and filed claims for refund 
for each year. : 

As I have explained to you before, 
the corporation had the alternative of 
either following this route to bring them 


into this court or by another route going 
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to the Tax Court and they have followed 
this route and they have the absolute right 
to be here and have their matter argued 
before the Court and before your body 

here this week. 

The Commissioner of Internal Revenue 
denied the claims for refund and the 
plaintiff Webex Oil Compan; filed the 
suit against the United States. This case 
concerned a question of whether certain 
monies and we have heard the argument and 
it has been referred to as commissions 


or payments from the Mobil Oil Corporation 


to Mr. Joseph Weber should be included 


in the income of Weber Oil Company. Weber, 
Oil Company, the plaintiff here, contends 
first that it did not earn the amounts in 
question, but rather the amounts were 
earned by Mr. Joseph Weber, acting indi- 
vidually and not on behalf of the Weber 
042 Company and, therefore, the amounts 
‘were not includable in the income of Weber 
Oil Company. 


The second argument is that if the 


amounts in question were determined to be 
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includable in the Weber Oil Company's 


income, that corporation is entitled to 
a deduction in that fbi eae were 

deductible from the corporate income as 
‘additional salary paid to the Weber Oil 
Company's chief officer and stockholder, 


Joseph Weber 


The defendant United States contends 
that the amounts in question were earned 
by “>3eph C. Weber as an individual on 
behalf of the Weber Oil Company and that 
these amounts are, therefore, includable 
in the income of the Weber Oil Compazriy. 
In this case, in reaching a deter- 
mination of the issues involved, the 
burden of proof here is placed upon the 


Plaintiff taxpayer. Under our system of 


taxation, the Commissioner of Internal 
Revenue is charged with the duty and is 
given the power to determine the tax 
liability of a taxpayer. In this case, 
the Weber Oil Company has the burden of 


proving by a preponderance of the evidence 


that the Commissioner's determination was 


not correct. 
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1 | j The words “preponderance of the : 
2 evidence" means that if the corporation 
3 having the burden of proof in the case, 
4 the Weber Oil Company, is to prevail, it 
5 must satisfy you from all the evidence in 
6 the case that something has proved to be 
7 ‘More likely so than not. In other words, 
8 a "preponderance of the evidence” necas 
: such evidence as when eoneimared and 
10 compared to the opposing evidence has mere 
. convincing forée and produces in your ming 
o a belief that what the Weber Oil Company 
‘6 seeks to prove is more likely true than 
not true. a 
14 ce : a4 
. Some of you ladies and gentlemen : 
. have sat on a criminal case or two and 
you should certainly keep in mind that | 
. the differences in burden of proof are : 
: much different in this case. They are : 
7 much greater on the Government in a 
: " criminal case where we day “beyond a | 
4 reasonable doubt". Here it is just a. a 
. little bit more so than not. 
a MR. JONES; Excuse me, your Honor. I think you 
{ 
’ . meant to say the burden in this case is | 
25 
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on the plaintiff. 

Excuse me. The burden is on the 
Plaintiff here. It is on the Weber Oil 
Company. 

The first question for you to decide 
is whether the amounts physically paic 
by the Mobil oil Company to Joseph ileser 
were earned by Mr. Weber as a result of 
services rendered by him to Mobil Oil or 
whether these payments were earned by the 
Weber Oil Company. If these payments were 
made in return for services rendered by 
Joseph bend in his individual capacity 
to Mobil Oil, then these payments were 
earned by Joseph Weber and not taxable as 


income to the Weber 0il Company. On the 


other hand, if the payments or commissions 


or money represented in substance a rebate 
or discount on the oil purchases made by 
Weber Oil Company from Mobil Oil, then 
these amounts were earned by Weber Oil 
Company and were taxable as incone €o it. 
You should ask yourself whether the 
payments from Mobil Oil were made to 


Joseph Weber in return for services which 
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were separate ana distinct from the 
services he performed in the operation of 
Weber Oil Company. Accordingly, if 
Joseph Weber performed services for Mobil 
Oil as an independent broker apart from 
the services he performed for Weber Oil 
Company in return for these payments, this 
would indicate that he earned these pay- 
ments in his individual capacity. 
_If, however, these payments were made 


| 


to Joseph Weber, because of his position | 
and duties as majority stockholder and 
president of Weber Oil ba then this _ 
would indicate that Weber Oil Company 
earned these payments through its activi- 
ties rather than any broker activities of 
Mr. Weber. 

In considering whether or not these 
payments were earned by Joseph Weber or 
‘by Weber Oil Company, you should consider © 
— Mr. Weber's duties and peeponeibiiatias 
and activities were with regard to Weber 
Oil Company. You may consider in this 
regard what corporate positions Mr. Weber 


held and whether or not he was a person 
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, | 
who controlled the activities of Weber 
Oil Company in its dealings with Mobil 
oil. 

Income, according to tax law, is 
taxable to the person or corporation who 
earns it. Therefore, if a person or 
corporation earned the income, it would be 
taxed on that income even though it did 
not actually receive the monies. 

In this case, therefore, the fact 
that Weber Oil Company did not actually 
receive the payments in question from 
Mobil oil Company, does not, in and of 
itself mean that those payments were not 
ree income to the Weber Oil Company. 

A corporation such as Weber Oil Company 
is, in law, a person, but, of course, it 
cannot act otherwise and through its 
directors or officers or employees or 
other agents. Every act of every director 
or officer or employee or agent in behalf 
of or in the name of a corporation done 
within the scope of authority is, in law, 


the act of the corporation itself. 
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or diréctor of a corporation is required 


to act in the best interest of the corpora- 
' | 


tion. 

If you decide in this case that the 
‘payments in question were earned by weer: 
Oil Company, then you will go on to sisube 
the second question. That is, whether or 
not these payments were compensation 
payments in substance from Weber Oil 
eee to Joseph Weber at the time they ! 
were received by Joseph Weber. | 

In order for payments from a corpora- 
tion to an individual to be considered 
compensation, it must first ee 
whether or not the payments Gave tneinane 


to be compensation at the time they were 


made and when I say “compensation", I 
‘pons payment for services rendered, and ! 
in this case, that would be a question, | 
whether or not there were services vacancies 
by Joseph Weber as an individual to the : 
Weber Oil Company. If, at the time, the 
payments were not intended to be compensa- 


‘tion at the time made, then this should 


indicate that the payments were not com- 
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in fact, dividends paid by it. 

"Dividends" means the distribution 
of property or money made by @ corpora- 
tion to its stockholders. 

In this case, if you find that the 
payments were intended to be compensation 
at the time they were paid, then this 
should indicate that they were compensa- 
tion payments and not dividend payments. 


In determining whether or not the pay- 


ments were intended to b2 compensation 


from Weber Oil at the time they were 

_ received by Joseph Weber, you may gonkider: 
among ochas things, how these payments 
were treated on the books, records and 

_ Corporate returns of Mobil Oil Company 

and Weber Oi1 Company. 

In speaking here, I have not referred 
right now to the questions which I had 
explained to you earlier. I will briefly 
Saco them again at this time. | 

: The first question you should answer, 


"Were the monies paid by Mobil 0il Company 


te a, Joseph weber ‘during 1963, 1964 and 


1965 saree by Jossch C. Weber, Inc.", - 
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that is the Weber Oil Company, "or by 
Joseph C. Weber, individually". In answer- 
ing that question, you should. keep in ahd 
the instructions which I have given to you 
during my charge. You will mark one as 
Joseph C. Weber, Inc. I mean you will 
mark either one or the other. That is, 
either the Weber Oil Company or Joseph C. 
Weber. You sowie know that if you mark 
Joseph C. Nebr, that means you are voting 
for the plaintiff and you will not then 
proceed to any of the other questions. 

! If the answer to question 1 is the 
Weber Oil Sousaie. then answer this ques- 
tion, "Were the monies paid intended by 
Joseph C. Weber, Inc. to be compensation 


or dividends to Joseph C. Weber as an 


individual at the time these payments were 


received by Joseph C. Weber‘as an indivi- 
dual", and again, you will put down, if 
you reach the second question, you will 
mark compensation or dividends. Again, 
you should units that if you answer the 
second question by marking dividend that 


means that there will be a verdict for 


a PF eet em © SF wAHe! ew 


‘a defendant and that will end your 
consideration of the question. 

If you answer that question "compensa- 
tion", then you proceed to the thica 
question and if your answer to Question 2 
is "compensation", then anewer this 
question, "Was the compensation reasonable". 
In answering this question, you will not 


only keep in mind the main testimony, and | 


you may find something else in the case, 


but the main testimony about the reason- 
ableness of compensation was that offered | 
by Mr. Borenkind and if you find that his 
assessment here is valid, if you reach 
this eaeetias and you find that the com- 
pensation under all the circumstances 
favors Mr. Weber, was reasonable, then you! 


should answer the question "yes", If you 


fing it te not reasonable, then you answer | 
"no", 

As I have explained to you before, 
ladies and gentlemen, your verdict must 


vise and ad answers to either questions 


| 
| 


or question should be, must be by unanimou 


vote. It usually helps in your considera- | 
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tion if, when you begin your deliberation, 
| 

you elect a foreman who will be the person. 
| 


who will preside over your deliberation | 
and when you cue into court would respond 
by handing up the verdict to the clerk 

or if you have a question. If you have a 
question, you will simply write it out. 

Do not try to contact anyone else about. 
this case in any other fashion except by 

a aisha note, given to the Marshal. 

You are going to take a “preak over 
the evening ‘hour and then return tomorrow 
and, of course, all the jurors including > 
the alternate juror should report in the 


morning a few minutes before 10:00 and 


when you are all assembled, then I will 


have the Marshal have you come up and the . 


Marshals will be sworn in a formal manner 
and the exhibits will be given to you and 
the case will then be also formally given 
to you for your deliberation at that time. 
You should not certainly, and I know 
that you recall my former instruction, but 
you should not discuss this case with any- | 


one over the evening hours. You should 


~ - © © KNISLEY 


at 


“27 - [ 282)] 


1 certainly aie do any reading up on any 
2 of the terms that we have talked about | 
3 : during this afternoon. If you should ead 

' ; 4 home with one of your fellow jurors, of 
5 | course, you should not talk about the case 
6 because your deliberation should only a | 

as a group in the jury room after it is 

formally submitted to you. 


On the way in and cn the way out, 


I know we certainly hve tobe and will be | 


pleasant to all the litigants and I know 


you will do that here, but if you have 
any question at all about anything, do 


not ce:tainly address them to any of the 


1 ! : lawyers or the witnesses or the litigants 
te about the case. The only way you should 
oe contact anyone about this. case is by a | 
- note given to the Marshal after you and 
. the other jurors have talked about the 

: “ note and you have decided what should be 
Q put in the note and that will be delivered 
to me and when I get we note, I will make! 
va a response to it. 


At this time, I will ask you to step | 


| 


into the corridor so I can listen to the 
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exceptions to the charge and any further 
requests to charge wich: the lawyers are 
entitled to make, at this time, so if you 
will briefly step out, we will have you 


back shortly. 
(Jury escorted from the courtroom.) 


Mr. Raichle. 

Well, very briefly, your Honor, I 
would like to preserve my points, my ob- 
jections to the questions as phrased on 
all the grounds I urged before. 

: Secondly, I except, * © £ind it hard 
to use the word "object" to your statement 
that the case should be decided on the 
testimony, on the documents omitting, as 
I’ believe you did on two occasions, a 
reference to the stipulation. True, the 
stipulation was offered in evidence and 
might be comprehended by the word "exhibits 


i | 
or documents", but I think in the context 


| 
of this case, I am entitled to a charge 


on the significance of the stipulation. 


I object to what your Honor has 
* * 


H. T. NOEL & €. F. KN'SLEY 


berations. 
(Jury retires at 10:20 a.m,) 
THE COURT: Mr. Raichle, Mr. Jones, if you will 
simply notify Mr. White where you can be 
contacted when the jury reports to us, 


All right, we will be in recess. 


(Recess taken at 10:21 a.m., pending 


the deliberation of the jury.) 


gkeeek heh kek kh RR 


APPEARANCES: RAICHLE, BANNING, WEISS & HALPERN, 
Attorneys for Plaintiff; 
R. WILLIAM STEPHENS, Esq., of “csunsel. 


PROCEEDINGS: November 6, 1975, 2:19 p.m. ; 
| 
| 

| 


RICHARD J. ARCARA, United States Attorney, 
Attorney for Defendant; THOMAS R. JONES, 
Esq., and DAVID J. CURTIN, Esq., Attorneys, 
United States Department of Justice, 

of Counsel. 


THE CLERK OF THE COURT: Jurors kindly answer to your names. | 


| 


THE CLERK: 


THE FOREMAN OF THE JURY: We have. 


THE CLERK: 


-dualiy? Answer, Joseph C. Weber, Inc. 


‘question one is Joseph C. Weber, Inc. ; 
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(Jury roll called; all jurors 


| 
| 
present.) 


Will the foreman kindly rise. 
Members of the jury, have you agreed upon | 


your verdict? 


Members of the jury, kindly listen 
while the Court records your verdict. 
Questions for the ‘ury: One, were 


the monies paid by Mobil Oil Company to 


“Mr. Joseph Weber during 1963, 1964, 1965 


earned by Joseph C. Weber, Inc., Weber 


Oil Company or Joseph C. Weber, indivi- 


Question two: If the answer to 


then answer this question; were the monies 


paid intended by Joseph C. Weber, Inc., to 


be compensation or dividends to Joseph C. 
Weber as an individual at the time these | 
payments were received by Joseph C. Weber? 
Answer. compensation. 


Question three: If the answer to 


question two is "compensation", then 


H. T. NOEL & E. F. KNISLEY 
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answer this question; was the compensation: 


| 


reasonable? Answer, "Yes", 


Members of the jury, is your verdict 
as the Court has recorded it? 

THE FOREMAN: Yes, 

THE CLERK: ote So say you all? 

THE JURY: Yes, 

|| THE COURT: Before I discharge them, is there 
anything further? 

MR. JONES: Nothing, your Honor. 

THE COURT: Ladies and gentlemen, you are dis- 
charged from consideration in this case 
and we thank you for your attention and 
your cooperation and we will have you back | 

soon, maybe next week. I know Judge | 

Elfvin has some business next week. I will 


not be here. Thank you again. You may 


now walk out. 


(Jury escorted from the courtroom.) 


HE COURT: Mr. Jones and Mr. Stephens, with this | 


verdict, it seems to me rather than put 


the burden on the clerk, can you agree 


upon a form of a judgment here? 


HM. T. NOEL & E. F. KNISLEY 
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CONTRACT made. 
| ‘ uy 
Gny, ime., o New York coz 


ra Fails 


JOinily and severally if moze than one, hereinafter 


hereinafter called Seller, and R OUL COLOSNY 
c toy 


of. 132 = Rh Steset 


1 oe Products; Quantities e Sells: shall sell and Buyer shall puschase not less than the minimum and not meze thaa 
the maximum cuaatities of the products set fozth below, the amounts so sold and purchased within such lmits to be chose 
Srdered by Buyer. 
Products 

MOSILGAS 

MOBILGAS Special 

SOVASOL 

MOBILOIL 

LUBRITE. Motor Oil 


Teel Oil No. 6 
MOBILGREASE | pounds 
MOBILUBE sine DOURES' 
MOBILFUEL Diesel ne ee 
MOBIL Kezosine ° ary ee eS oe 
MOBILHEAT i 
MOBIL FREEZONE’ 
MOBIL PERMAZONE 
MOBIL Specialties oe None ° 
MOBIL Tires & Tubes _None 
MOBIL Batteries None 
Automotive Accessozies None 
Monthly purchases of automotive gasoline shall not exceed one teath of the annual maximum quaaticy s 
without Seller’s consent. _ ; : ai 
For this contract § pounds of grease equal 1 gallon of oil, a gallon is a U. S. 
50 gallons. : : 
uantities shall be computed without temperature adjustment except barge or tank car delivecies of. 
—Mobitheat and Mabii Kerosine __scaacwiansinglemeneayeos _ 


(~) 


wamoncrres 
f 


eb pw eanscbeene t Cee 
ae Sotionsweie shall be adiusy 


cere es 
accordance with the latest supplement or amendment to ASTM-IP Petroleum Measurement Tables (ASTM Desig. D 
CPattn Fo. é -- ote erie B 


Prices: oe = ae \ oo 
‘Mobilees: Sellers posted tank-wagoa price at“time-and.place of-deliverys \:./- Sipe 
oe ea a 4 
Mobilheat and Mobil Kerosine: ' aos 
Sa : : 2 ; 
A. Sellers posted delivered tank caz price at tine and place of delivery when 
products are delivered to Buyer’s storage by Seller. : : a 
Be. Sellers vosted delivered tank car price at tina of delivery, less current 
b : —ae : ‘ 
establish d transport rate, when procucts are received et Seller's plan 
into Buyes’s transport. Prices are prior to taxes. . . : a 
3 ¢ Seliverics © ‘Litie ana rsx oF Joss snail pass at the delivery points hezeinaiter specifed (on loading where Celiv- 
exy is at shipping point and on unloading where celivery is at destination), Transportation charges trom those points shall be 
paid by Buyez exceps as otherwise noted. ; 
tna: Deliveries chal 132 - 87th Street, Niagara Fells, New York 
asoline: Deliveries shall be made a 
-” q ie Z 
Tank Truck furnished by. 


Naphthas: Deliveries shall be made at_____ 
= furnished by__ 
Kerosine, heating oil, Diesel fuel: Deliveries shall be made ax_132_- S7th Street, Niagara Falls, N.V. 
in.__Tzansports furnished by_Socony Mobil and/or buyer 
. __Lubricaats, specialties, anti-freeze: Deliveries shall be made at Buyer's bulk plant or warehouse at~_Niia.Sails 
1D ee AY SUE furnished by, : 
Tires, tubes, batteries, automotive accessories: Deliveries shall be made ar Seller's warchouse f.0.b. carsier selected by 
" Seller and consigned to Buyer at md . Transpostatio 
shall be pzepaic by Seiler and at Selles's expense on each single shipment of 100 pounds or more. Buyer shal 
portation charges on other shipments, ; 


| 1. Sebeeile A: amyl ae 


. 
e 
« 


° 


oan 


- Buyer's territory for distribution of Mobilheat and Mobil Kerosine to 


Loy 


Tank Wagon accounts, 


is 
shall be within the city limits of Niagara Fails 
SIS Agama ; 
<n te Sh ‘ 


in the County of Nicsara. 
Seller will allow Buyer a comission of xo per gallon on all new Mobilheat Le 
and/or #6 Tuel O11 tank car eccounts which Buyer secures for Seller, ee 


a 
7 


provided cpproval has been granted by Seller. 


It is understood that Seller reserves the right to terminate this portion of : 
Schecule "AY at any time by written notice to Buyer. 
« Buyer shall deliver and invoice on Seller's forms, to listed tank wagon. 
“+ CONSUESr account at a mutually agreed cosmission rate. : . 
oe 
International Paper Company : 
Niagara Frontier Trans. System pes 
Blectro Metallurgical : 
Rimberly Clark 
. pad ji ‘ 
e 
. ‘ me = 
: : : ne 
: : A J 
: { 

"be used only for the original contents and shall be seturned promptly in their delivered condition, less ordinacy wear, to 
Scller’s shipping point or warehouse as Seller may direct, freight collect. If Ssiler maintains ia Buyer's arcs a regular 
pick-up service, Seller shall collect containers on notice. Deposit charges arc paysdle without discount when payment for 
contents is duc and shall be refunded provided the container is returned withis 90 days. For failure so to renirn, Seller 
shall retain the ceposit ia settlement for the container and expenses. ; : 

* 10 ¢ Unlocding « Buyes shall promptly receive shipments, return empty cars as instructed, pay demurrage and aay stosage 7 
charges shall reimburse Seller for the actual cost of car rental charter hire and all damages for the time any means of 


| 
| 
| 
| 
| 
| | 


transpoctation are held beyond a reasonable ualoading period, which as to cars shall avt exceed 43 hours ia normal 


Cases. 


_ ee 


2 oe eee ee eee erent oneteeeneenggecned 


| 


" ment or fos the iaspection thereof. 


ty 8, SELEOLY © UYEEY GIDTIQUEOR OF Fives SETCUAICS WEL CE MEE otk yy Sacer eee Ue IER Sunder, ceteeene 
beyond the limits of the territory outlined oa the map attached hereto and made 2 pact hercof. Sclice shail not sell prod- 
ucts Covered hercby in said tersitozy other than to Buyer except (1) as provided in Schedule A attached ikereto and (2) to 
buyers classified by Seller as national oz governmental accounts. Seller, however, shall not be responsible for resiiamenz to OF 
resale in the tersitozy of any products sold to buyers outside thescof. SKou!ld Buyer after a reasonable time as determined 
by Sclicz fail to rescil a product covered heceby to a pasty-in ‘said tetcitory, Seiler may sell directly or indizcetly to such 
pasty without any liability to Buyer. x 

5 © Equgiment e Seiler shall nor be obligated to furnish, repair or maintain any equipment for Buyer except as 
otherwise provided heccin. ; : 

Buyer's tnotor delivery equipment, tank and pump and other dispensing equipment and siga poles used ia con- 
nection with the handling of Selles’s gasolines shall be painted in accordance with Seller's approved standards, Buyes’s 
motor delivery equipment, tanks and other dispensing equipment used in connection with the handling of Scilec’s cther 
products may be psinted in accordance with Seller's approved standards. If Seller's marks and names are uscd, Buyer's 
motor delivery equipment used in the handling of Seller's products shall be painted by: Seller when deemed secessazy 
by it anc at its expense. The original paiating of dispensing equioment and signs and poles at any retail outlet supplied Sy 
Buyer shall be arranged for under this paragraph by Buyer subject to Seller's approval aad shall be paid for by Sailer. The 
expense of subsequent painting and of all cther paintings shall be borne by Buyer. Any motor delivery equipment bearing 
Seiler's trademasks or trade names or painied in accordance with Seller's approved standards shall be used ‘sotely for ¢ 
handling of Sellez’s products. ‘ 

Buyer shall maiatain all tanks, hoses and connectioas in or through which Seller's products are handled while under 
Buyer's control ia good and clean condition. Seller may refuse to make delivery if iz: believes that any such taak, hose or 
connection is not!so maintained. Seller, however, assumes no responsibility for the condition or cleanliness of such ecuip- 


Buyer shall obtain all necessary licenses and permits with cespect to all equipmeat used by Buyer iacludia; 
delivery equipment. ; 
6 « Advertising and Prometiona!l Material e Buyer shall use Seller's trademarks and trade names to ident! 
advertise Sellez's gasolines when handled by Buyer. Buyer may use Seller's trademazks and trade names to ident! 
advertise Seller's ote: products handled by Buyer. If such marks and names are so used, Seller shal! lend to Buyer its us 
signs advertising products purchased uader this contract. The sigas shall be used solely Sor che sale of Sellez’s sraducts an 
shall be in such quantisies and for such premises as Seller determines. Buyer shall take delivery at Sellcs’s plant 
~eeeee. ee Vor gad transport, erect, install and maintain same at Buyes’s expense. Buyer 
may in turn lend to other seseliers purchasing from Buyer products covered by this contract such of said signs as Selle: 


‘May authosize on terms and conditions approved by Seller. If Sellec’s marks and names are used, all printed matter sad 
. all advertising used by Buyer may include a facsimile of the Flying Red Horse oz the MOBIL Emblem accompanied in every 


instance.in conspicuous type by the legend, “Distributor of _Mebilhoat and Mebil Kerosine os 
(the trademarks of Seller's pi ducts handled by Buyer to be insected in the blank). If Seller consents, Buyer may autho:- 
ize other resellers described above to use similar printed matter and advertising on terms and conditions approved Sy 
Scllez. All advertising, including color schemes o Sellec’s products, shall be sudject to Sellcr’s 2pproval. Seller shall 
furnish Buyer, free of charge, with sales promotional material of kind and in quantities determined by Seller. On the 
termination of this contract, however arising, Buyer shall discontinue and shall cause others authozized by Buyer to 
discontinue all reference to Seller and all use of Seller's color schemes, trademarks, trade names, slogans and advertising and 
shall return to Seller all advertising and promotional materisi loaned by Seller. : . 


zeig 
arg 
8 « Duration e The term of this contract shall be____#e Five year(s) from___Octeber 1; 1959 
and for successive similar automatic renewa! periods thereaftez, provided, however, that it shall terminate at the end o: any 
current period, original or renewal, on written notice from either party to the other, given not less than 90 aor more chan 120 
days pciox to such tezmination. : 

- Seller may terminate this contract forthwith on any default by Buyer or may cancel or suspend deliveries duri 
default. Scller may terminate this contract by notice specifying the date of termination (a) if banksupicy proceedings shall 
instituted by oz against Buyer, or if Buyer shall make a composition with creditors or aa assignment for creditors, or ta: 
vantage of any law for the benefit of debta:s, oz if execution shall issue against Buyce or Buyer's effects, or if a receiv 
trustee shail Se appointed of Buyer's property; (b) if control of Buyer's business oz the assets thereof shail pass by !aw 


be 


otherwise to any person or representative other than Buyer, or if Buyer shall enter into 2 contract for the sale of said business 
OF assets; or (c) iF Scllct’s bulk plant is leased to Buyer and said icase is terminated. Any termination shall be without pre- 
judice to Scllec's accrued cights. If Buyer is indebted to Seller at the time of any termination, title to Buyes’s unsold Dioducts 
in good conditioa, bought from Seller, skal! by notice to Buyer revest in Seller, who, on zeceint in good condition, shail 
apply the amount charged therefor against such indebtedness. All sights and remedics of Seller aze cumulative. . 

9 ¢ Returnable Containers e All containers on which Seller charges a deposit shall remain Seller's property, shall 
be used only for the original contents and shall be returned ozomptly in their delivered condition, less ordinaty wear, to 
Seller's shipping point or warchouse as Sellez may direct, freight collect. If Sclicr maintains in Buyer's arca ; 

pick-up service, Seller shall collect containers on notice. Deposit charges are payable without discount when 
contents is due and shall be refunded provided the container is returned within 90 days. For failure so to 
shall retain the deposit in settlement for the container and expenses. ' : 
10 ¢ Unloading e Buyer shall promptly receive shipments, return empty cars as instructed, pay demurrage and any stozase 
charges, ord shall reimburse Seller for the actual cost of caz rental charter hire and all damages for the time any means of 
transportation are held beyond a reasonable unloading period, which as to cars shall not exceed 48 hours ia normal simes. 


Day 
é 
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“11 e Contingencies © Scilez snall not Hable fo2 loss, Samage or demusrace ie dies 
ance (2) Seccuse of compliance with any request ; wineiing is 
act therefor, oz (b) when the supply of ated ts or any facilizy of or oduction, maau 


trisution oz dclivery contemplated by Seller is iniercupted, unawiladie or inade ecause of wars, ostiticies, sudlic 


a at 


disorders, acts of enemies, sabotage, strixes, lockouts, tabos or exipioymeat <imculties, Aces, acts of God, accidents oz 
breakdowns, lant shutdowns for tepairs, maintenznce ox inspecsion, Weather conciicns oz any cause Seycad hs conire: 
whether o¢ not similaz any of the foregoing. Selses snall noc Se sequized to remeve any such cause or ¢ episce the axectes 
source of supply o: facilizy if iz shall involve addicional exoense or & cepacture from ics nosmel orsetices. If for any such 
Cause there is, or Sellers believes ia its reasonable opinion th se may Se, ‘Such a sh stage supoiies that Selle: is oz may 
be unable to mect the demands of all of its customers of all kinds, Seiler may ali among such customers its avai 
‘able supplics in such reasonable shenined as is may cetesmine, Scler shail not ce ate) make UD Scliveries omisted 
due to 2: any of the causes referred to herein. Buyer shall not be iiable for failure to ze ucts if Buyer is ocevented 


from receiving and using them ia its customary manner by any cause beyond its pahinnes : 


12 @ Leaded Gessline o Buyer shall comply with all health and labeling requizemenis of aay g governmental agency, 
of the supplies of setraethyl lead and of Seles. 


13 ¢ Dissentinucace cf Products © Seller zeserves the sight to Ciscontinue, without liability, the sale in Buyer 
‘territory of any product covered hereby. If, in that event, Seller sist! sell ia such tezsisory another procecs of scbstan- 
tially the same quality, ic shall be subscitused for che one di scontinued, : 

14 © Claims o Any claim for dedciency ia quality (other than in ze sue Of tizes, tubes $ anc atseries) Or Guascicy snail 
be waived untess (1) within 10 days afcez delivery 5 Buyer coatsms die claim dy Written Bouce to Salles anc gives "$: 
an oppoctunity to inspect, (2 ') & quaniity claim as co an uApacKasee produc: delivezed into equisment owned or 

by Buyer is made Selore produce leaves saipping point and (3) 2 cuacicy claim as co un eock see produce is acternaanice 3S; 
a true sample. Qualisy claims in sespect Of cites, tubes and bacecies shall be waived unless made in acconcence Wish che 
Provisions of Sellez's thea current adjusiment policies covering such dioducts. Fuschermoze, Buyer agrees in coasicess- 
tion of Seliez's execution of this contract tha: any claim of any sinc Sy Buyer based on of arisind cus of this coassse: er 
otherwise shall be barred unless assezted by Buyers by the commenc ment Fon action Witain 22 macths acces she. ceuyerd 
“ of the products or ocher event, action oz inaction to which such claim ielaces. This provision shail susvive any + smmina- 
‘tion of this contract, however arisi 3. 

15 e Taxes e The amount of any preseat or Tatuse governmental tax s, Fee oF ci intluced in the © 
wise paid by Buyer) on oz measuzed by (2) this contract, (5), «he procucis or ist materia!s cove ned 
(c) the manufacture, sale, use oz handl! ing of said products oz ss shall be paid >y. Buyer <6 Seilce. 
16 © Chango of Trademarks and Color e Selle: May at any time change the trademarks or cay distinctive 
or color of any product. 

Le Soviet 


17 ¢ lademnity e Buyer shall indemniiy and hold Seller harauless agaiast ail losses anc cliims (inelucing 
arties, their agents and emaloyees) for death, personal injury cz propecty damage azising ous of (1) she use or 
uyer's premises or of equipment and facilities used by Buyer Gaciac.ng morer delivery ¢ sipment) 5 earcless Os ony 


therein, (2) Buyer's non-performance of this ‘contract or (3) Buyer's scozage and handling of products or Containers, Sei 
does not warrant or guarantee any equipmeat or facilities. 


18 © Croc? Custome 5 0 Buyer may, when requested oy Seller, sell the 92 ereunces fel Buyer's 


customers oa credit authorized by Seiler and oa each such sale shall assiga to Seiler r rasie Im sacs mane 


net as Seller may direct, for which Seller szall pay as full paymenc the face amount eee 
regular posted price at time of sale and provided such assigamens is made within 30 ¢ 


to any delivezies made by Buyer to Sellez's customers, a eparzte apeeesrent shall S¢ nace 
19 © ArSitration © Any controversy ox claim arising out of, or bone. to this contzact ot the breach chereot sisi Ss 


settled by arbitration in accordance with the Rules thea Obtaining oF the ‘American Arbizzation pO aie ana (USsment 
upon the award rendered may be entered in any Coust havia g jusisdiction therecé. : 


26 © Ordors « Orders shall be in writing designating destination and shall be given 5 days befoze shipment is to 
be made. 


21 e Approximate Quantities « Deliveries within 109%~of any amount ordered shall be deemed suficiens buz pay- 
ment shail be made only for the actual amounts delivered. 


22 HMisesilsncous e Any van ews of this contract by Buyer without Seller's weiscen consent shal! be void. Thi 


instrument coatsins the eatire agrcemenz covering the subject matter. Seller's s right 10 T2Culre Sisice BeriOrmacce sn2)) 


te ye. 
ee 


not be afected by any previous ae or course oF dealing. Neither this contract ner any mocintstion Saal Se Sindins 


on Seller uaiess signed by an authorized representative. art tesformance shall noz 3¢ deemee @ WONer Cr Sais cecuird- 


Rient. Any notice hereunder shall be in writing and shall be deliveced personaly (to an omcer oz Shanages in cag s25e 
Of Seller) or sent by mail to the address specified above usless cha, ged by notice. Notice by msi! snali be ceemed siven 
at the el anerea of the time normally zecuired to make delivery. Ia no event shali Selier be Uable for arospective ozocss 


or special, indizect o¢ consequential dama ges. 
Brcoueed and delivered the day and year Gzst above written. 


Negotiated by: 


ZELTE TES 


F eee 
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Witness 


Wholesale Distributor 


"Agreement 


between * “Se fu3 7 


"WEBER OIL COMPANY ~ C*NED BY JOSEPH c. WEBER, INC. 

Ae 3 and . oe 

» MOBIL OIL COMPANY 
A Division of —— Mobil Oil os Inc. 


eee: MO font DEIR early ie 


BS ee eS 
! ° CO-690 (10-59) 


CONTRACT mad : net : amet 19.65 between * 
Mobil Oil Sompany, oS yf Site ie ha Company, Inc., having an office Boe, ale : 
heteinafter called Seller, and Weber Oil Company = Omied and Operated by Joseph C. Weber, Inc. 

° 2-87th Street, Niagara Falls, N. Le ‘ : 
jointly and severally if more than one, hereinafter called Buyer. i Nach ea 

"1 e¢ Products; Quantities Seller shall sell and Buyer shall purchase not less than the ininimum and not more than 
the maximum quantities of the products set forth below, the amounts so sold and purchased within such limits to be those 
ordered by Buyer: Dae ee SOD Ne ! Pa en at i nt 

"Products '“ 7? Minimum Per Year : Maximum Per Year 

.. + °. MOBILGAS oo cia Mn ia ah Gin are gals. 
>... MOBILGAS Special : . i 
-_’ +> SOVASOL : 

MOBILOIL 
' LUBRITE Motor Oil 
7. ">. FUEL OIL # & 
' ‘FUEL OIL # 6 
MOBILGREASE 
MOBILUBE : 
MOBILFUEL Diesel 
MOBIL/ Kerosine 
MORILHEAT 
MOBIL FREEZONE 
»MOBIL PERMAZONE 
MOBIL Specialties None 
MOBIL Tires & Tubes . None 
MOBIL Batteries BINT stag)" eeu oe NO 
' Automotive Accessories : None 


Monthly purchases of automotive gasoline sb J not excced one tenth of the annual maximum quantity specified 
without Seller's consent. 


For this contract 8 pounds of grease equal 1 gallon of oil, a gallon is a U. S. gallon of 231 cubic inches and a barrel is 
30 gallons. 


Quantities shall be computed without temperature adjustment except barge or tank car deliveries of 
f ~anrd~eavh-single-detivery-of 


r $$$ 
sella : ee adjusted to 60° F, in 
Prices ss ane Ry ations ee ASTM.IP Petroleum, Measurement Tables (ASTM Desig. D 1250) 


Mobilheat and Mobil Kerosine ne 
i Seller's posted delivered tank car price at time and place of delivery when “L O 
a ‘Products are delivered to Buyer's storage by Seller. Ae es 


apes 


Ba Seller's posted delivered tank car price at time of delivery, less current 


hae - established trenspor+ rate, when products are received at Seller's plant into 
-' Buyer's transport. Prices are prior to taxes a. : () 
“*—"9 ~ “Demveries e “Titic anu tisn i-rusy-siiair parca CO rn ee re ei i conte Soi a 
is at shipping point and on unloading where deve is at destination). Transportation charges from those points shall be 
ery pping p 1-4 ty po 4 po 
paid by Buyer except as otherwise noted. . : ee 
ou Gasoline: Deliveries shall be made a 
tees UN | ERAN Roldan eh on cy cae ade arts | Bae 


Fees see seen 6 a 


‘Appendent to above price structure: 


; “gu 
, gara Falls guaranteed through December 31,. 1964, 
ae Allowance $.0065 per gallon, : 


C: : 
Special allowance of 0065 
ey peat oie di per gellon to be the minimum allowance throughout 


t P a ree 
After January 1, 1965, any increase fn price, Weber to share 50% toa — ia 


 Mobilheat price $0965 F.0.B, Nia 


a 


maxirnumn of $0105 per gallon exclusive of any V.A. 


“~ pesale in the tertitory of any products sold to buyers outside thereof. Should Buyer after a reasonable time as determinea “— ---~ 


~ 


nt 24g as 
hi ns , BUY-BACK ACCOUNTS 
WEBER OIL COMPANY 


< Gasoline Kerosine Mobilheat 


Kimberly-Clark, Niagara Falls, N. Y. ce rill 203 


. : ee ee 2509 3 ne oe oa 6 ee 
‘ : 7 a — : ue ones : 
: i> NIAGARA COUNTY. N. Y. - 3 

: POPULATION 189,992 


: : ; 
a . 
; : a ® 

3 
$ 
| OG 
By 
o ¥ | + ; 4 
: ; oatne * 2 fale ten: 
4 : Css NAGA 
KC 5 os oo e 
ah, T 
¢ ' i ‘ i 
}; ae 
qf ' «< 
abi. 

‘ Gu 
2 ; | 
4 4 . « 
: ¢ a S KH 

F ' ! 


° 
Remedy, 
. € 


io 
o@ ° 


Behodulo A 
.l¢ Buyer's territory for distribution of Mobilheat and Mobil Kerosine to Tank 


Wagon accounts, siall be within the city -linits of Tdogara Falls in the County 
of Tingpra. ; ! 


2. Seller vill allow Buyer a comission of i¢ per gallon on all nev tobithent end/or 
¥6 Fucl O11 tank car accounts which Buyer secures for Seller, provided aproval 
bas been granted by Selicr. . aaa ; 


It 40 understood that Seller seserves the right to terminate this portion of 
Schedile “A” at any tine by uritten notice to Bayer. 


Buyer shall coliver and invoice an Sclier's forns, to’ Listed tank vecon consumer 
. Sccount at a mitually anced comission rate. 


/ Internaticnal Poper Company 
/ Mogara Frontier Trans. Systena 
fr-> > Electro ixtallurcical 
Kinberly Clari 


; - 252 - “ 


ee ea | he a “26 ° I eitas® 
*, Thy Seller fail to resell a product covered herzby to'a pasty in said territory, Seller may sell directly or indirectly to such 
*, ', ” party without any liability to Buyer. : 
; '~* S © Equipment « Sellet shall not be obligated to furnish, repair or maintain any equipment for Buyer excepe as 
atherwise provided herein. : : 
Buyer's motor delivery equipment, tank and pump and other dispensing equipment and sign poles used in con- 
+ nection with the handling of Seller's gasolines shall be painted in accordance with Seller's approved standards. Buyer's 
motor delivery equipment, tanks and other dispensing equipment used in connection with the handling of Seller's other 
_ products may be painted in accordance with Seller's approved standards. If Seller's marks are used, Buyer's motor 
delivery equipment used in the handling of Seller's products shall be painted by Seller when deemed necessary by ic 
at its expense. The original painting of dispensing equipment and signs and poles at any retail outlet supplied by 
Buyer shall be accanged for under this paragraph by Buyer subject to Seller's approval and shall be paid for by Seller. The 
expense of subsequent painting and of all other paintings shall be borne by Buyer. Any motor delivery equipment bearing 
Seller's trademarks or painted in accordance with Seller's approved standards shall be used solely for the handling of 
Seller's products. . 
oe Buyer shall maintain all tanks, hoses and connections in or through which Seller's products are handled while under 
Buyer's contro: in good and clean condition. Seller may refuse to make delivery if it believes that any such tank, hose or 
connection is not so maintained. Seller, however, assumes no responsibility for the condition or cleanliness of such equip- 
ment or for the inspection thereof. 
Buyer shall obtain all necessary licenses and permfts with respect to all equipment used by Buyer including motor 
delivery equipment. 
6 e Advertising and Promotional Material « Buyer shall use Seller's trademarks to identify and advertise Seller's 
gasolines when handled by Buyer. Buyer may use Seller's trademarks to identify and advertise Seller's other products 
handled by Buyer. If such marks are so used, Seller shall lend to Buyer its usual signs advertising products purchased 
' under this contract. The signs shall be used solely for the sale of Seller's products and shail be in such quanticies and for 
such premises as Seller determines. Buyer shall take delivery at Seller's plant ar__Buffalo : 
transport, erect, install and maintain same ac Buyer's expense. Buyer may in curo lend to other resellers purchasing 
from Buyer products covered by this contract such of said signs as Seller may authcrize on terms and conditions approved 
by Seller. If Seller's marks are used, all printed matter and all advertising used by Buyer may include a facsimile of the 
eo iges Horse or the MOBIL Emblem accompanied in every instance in conspicuous type by the legend, “Distributor of 
obilheat and Mobil Kerosine ", (the trademarks of Seller's products handled by Buyer 
to be inserted in the blank). If Seller consents, Buyer may authorize other resellers described above co use similar printed 
matter and advertising on terms and conditions approved by Seller. All advertising, including color schemes of Seller's 
products, shall be subject to Seller's approval. Seller shall furnish Buyer, free of charge, with sales promotional material 
of kind and in quantities determined by Seller. On the termination of this contract, however arising, Buyer shall discontinue 
and shall cause others authorized by Buyer to discontinue all reference to Seller and all use of Seller's color schemes, 
trademarks, slogans and advertising and shall rerurn to Seller all advertising and promotional material loaned by Seller. 
7 ¢ Terms of Payment « All prices are payable in cash at time of delivery except to the extent credit is extended. 
If credit is extended and Buyer's financial responsibility is at any time unsatisfactory to Seller, advance cash payment shall be 
made or satisfactory security given on Seller's demand. Cash discounts, if any, are not applicable to taxes, freight or con- 
tainer charges. All payments shall be at par. a 


8 © Duration « The term of this contract shall be___One __year(s) from_Septe: 


and 
any 
day, 


tf fof 


pr segcessive similar automatic senewal periods ther cto lie » however, that it shall tercigate atthe gad off aby _ 
period, ostbinal’ or rénewal, gn ten gotice from eleter pitty to.the ocher, given | serigessoa 8 rior ‘ati f20 tue! ; 
pridr to buch Aérmtiriation$ F ds . 


: Seller may terminate this contract forthwith on any default by Buyer or may cancel or suspend deliveries during 
default. Seller may terminate this contract by notice specifying the date of termination (a) if bankruptcy proceedings shall be 
instituted by or against Buyer, or if Buyer shall make a composition with creditors or an assignment for creditors, or take ad- 
vantage of any law for the benefit of debtors, or if execution shall issue against Buyer or Buyer's effects, or if a receiver or | 

. trustee shall be appointed of Buyer's property; (b) if control of Buyer's business or the assets thereof shall pass by law or 
otherwise to any person or representative other than Buyer, or if Buyer shall enter into a contract for the sale of said business 
or assets; or (c) if Seller's bulk plant is leased to Buyer and said lease is terminated. Any termination sha!l be without pre-. 
judice to Seller's accrued rights. If Buyer is indebted to Seller at the time of any termination, title to Buyer's unsold products 
in good condition, bought from Seller, shall by notice to Buyer revest in Seller, who, on receipt in good condition, shall 
apply the amount charged therefor against such indebtedness. All rights and remedies of Seller are cumulative. 


9 e Returnable Containers © All containers on which Seller charges a deposit shall remain Seller's property, shall 
be used only for the original contents and shall be returned promptly in their delivered condition, less ordinary wear, to 
Seller's shipping point or warehouse as Seller may direct, Freight collect. If Seller maintains in Buyer's area a regular 
pick-up service, Seller shall collect containers on notice. Deposit charges are payable without discount when payment for 
contents is due and shall be refunded provided the container is returned within 90 days. For failure so to return, Seller 
shall retain the deposit in settlement for the container and expenses. . 


10 ¢ Unloading ¢ Buyer shall promptly receive shipments, return empty cars as instructed, pay demurrage and any storage 
charges, and shall reimburse Seller for the actual cost of car rental, charter hire and all damages for the time any means of 
transportation are held beyond a reasonable unloading period, which as to cars shall not exceed 48 hours in normal times. 


11 ¢ Contingencies ¢ Seller shall not be liable for loss, damage or demurrage due to any delay or failure in perform- 
ance (2) because of compliance with any order, request or control of an governmental authority or person purporting to 
act therefor, or (b) when the supply of agg or any facility of production, manufacture, storage, transportation, dis- 
tribution or delivery contemplated by Seller is interrupted, unavailable or inadequate because of wars, hostilities, public 
disorders, acts of enemies, sabotage, strikes, lockouts, labor or employment difficulties, fires, acts of God, accidents or 
breakdowns, plant shutdowns for repairs, maintenance or inspection, weather conditions or any cause beyond its control 
whether or not similar to any of the foregoing. Seller shall not be required to remove any such cause or replace the affected 


= by See 
source of supply or facility if it shall involve additional expense or a departure from its normal practices. If for any such ‘ 
+, « gause there is, or Seller believes in its reasonable opinion there may be, such a shortage of supplies that Seller is or may 
be unable to meet the demands of all of its customers of all kinds, Seller may allocate among: such custoiers its avail- 
. thle supplies in such reasonable manner as it may determine. Seller shall not be required to make up deliveries omitted 
due to any of the causes referred to herein. Buyer shall not be liable for failure to receive products it Buyer is prevented 
from receiving and using them in its customary manner by any cause beyond its control, : 
12 ¢ Leaded Gasoline « Buyer shall comply with all health and labeling requirements of any governmental agency, 
of the supplier of tetraethy! lead and of Seller. : fg eG . 
13 ¢ Discontinuance of Products e Seller reserves the right to discontinue, without liability, the sale in Buyer's 
territory of any product covered hereby. If, in that event, Seller shall sell in such territory another product of substan- 
tially the same quality, it shall be substituted for the one discontinued. 


14 ¢ Claims e Any claim for deficiency in quality (other than in respect of tires, tubes and batteries) or quantity shall 
be waived unless (1) within 10 days after delivery Buyer confirms the claim by written notice to Seller and gives Seller 
aa opportunity to inspect, (2) a quantity claim as to an unpackaged product delivered into equipment owned or supplied 
by Buyer is made before product leaves shipping point and % a quality claim as to unpackaged product is accompanied by 
a true sample. Quality claims in respect af tires, tubes and batteries shall be waived unless made in accordance with the 
provisions of Seller's then current adjustment policies covering such products. Furthermore, Buyer agrees in considera- 
tion of Seller's execution of this contract that any claim of any kind by Buyer based on or arising out of this contract or 
otherwise shall be barred unless asserted by Buyer by the commencement of an action within 12 months after the delivery 
of the products or other event, action or inaction to whith such claim relates. This provision shall survive any termina- 
tion of this contract, however arising. 

15 ¢ Taxes e The amount of any present or future governmental tax, fee or duty (not included in the price or other- 
wise paid by Buyer) on or measured by (a) this contract, (b) the products or constituent materials covered hereby or 

. (c) the manufacture, sale, use or handling of said products or materials, shall be paid by Buyer to Seller. 
16 © Changes of Trademarks and Color e Seller may at any time change the trademarks or any distinctive designation 
or color of any product. ae : 
17 ¢ Indemnity © Buyer shall indemnify 
ies, their agents and employees) for de 


sell the products purchased hereunder to Buyer's 
assign to Seller the account receivable in such man- 
Buyer's 
ys after such sale. With respect 
a separate agreement shall be made. 
riting designating destination and shall be given not less than 5 days before 
shipment is to be made. 
20 © Approximate Quantities © Deliveries within 10% 
ment shall be made only for the actual amounts delivered. 
mption ¢ Buyer 
’s busint$s, Tease or-otherwi any- assess roperties us 
j witious Biving: Seller a ieee or och 6. acquire, ¢ 
and conditions as those 0 A yer shall give 
rice et copy of any Lona fide offer 
acces d fing said sixty (60) day/ 
ing within sixty (6Q) days affer 
notice and the closing-s 10) days after\the exercise 
whereupom Buyer sha warranty deed, asdi 
t lisns and encumbrafces 
¢ proposed ¢ and conditions or, in of any other disposition, elivér to 
ent or {nstpumiénts in form an substdnce satisfactory to Seller ad sufficient to trantfer the interest cpposed 
disposed of. Failure to exercise this option on one or more occasions shall foc affect this pre-emptive right oA other 
ions chereafter arising whether involving thégame or other property. 
22 ¢ Miscellaneous « Any assignment of this contract by Buyer without Selles’s written consent shall be vo d This 
instrument contains the entire agreement covering the subject matter. Seller's right to require strict performanct shall 
not be affected by any previous waiver or course of dealing. Neither this contract aor any modification shall be binding 
on Seller unless signed by an authorized representative. Part performance shall not be deemed a waiver of this requite- _ 
ment. Any notice hereunder shall be in writing and shall be delivered ersonally (to an officer or manager in the case 
of Seller) or sent by mail to the address apecihed above unless changed by notice. Notice by mail shall be deemed given 
-at the expiration of the time normally required to make delivery. In no event shall Seller be liable for prospective profits * 
ot special, indirect or consequential damages. Wherever reference is made to Mobi Oil Company or Seller, it shall be 
deemed to mean Socony Mobil Oil Company, Inc. Mobil roeeg co's Oil Co., Inc 
e 3 e 


i ittenA Division of, Socony Mo 
Executed and delivered the day and year - above _—- | VY aa 


Negotiated by: a 


on of 


Seller's Salesman 


Witness 


Le Med Bae | 
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* _ i CREDIT 
vies 7 4 eee ple ot Lh ae 
. anys igi boat ji 


Issue Check 


cr ‘ 6s 22) 6-3 p : \ Dirisior of Saceny Mobil Oil ‘Company, Inc. 
yoseph C. Weber, Inc. . 
Niagara Falls. Charge Realization 
Pas . New York ‘Temporary Allowance 


NO. 


DATE August 25, 1964 


* PRooUCT Aa GALLONS 


~ 3k 966 .0025 $ 87.42 


18001 -8 MOBILHEAT 111.54 


$198.96 


t Make out and mail check to: 
‘.- i. Joseph C. Weber 
932 Cayuga Drive 
Niagera Falls, N. Y. 


ESELLER FUEL OIL CREDITS. 
JNCH X IN PACKAGE CODE FIELD. 


i TOTAL OF ITEMS, 
x CHECKED asove 5 
Re Meer f~.. 20 


en ee 


LESS DISCOUNT 


ee er aor 


AMOUNT PalD $ 


| LO ME ay sy Oe te o. 
~ — i Le A eRe Ne eee es aes 


1a DEFENDANT'S : 
EXHIB! 
1} if 
2 
q 
zs 


ata 


‘ 
—— nda ~ iin sinh dinamatthamnadinst maenanmedenmmmenanieties, 


Mobil @iit Company 
A Division of S cony Mobil Oil Sompary, ince. ” 
(652 216-3 
* Weber Oil Company 
* 132 - 87th Street 
° Niegare Falls, New York 


Charge ~- Realization 
. Qemporary Allowance 


MOBIL KEROSINE 


18001 -8 MOBILHEAT 


SELLER FUEL OIL CREDITS. 
NCH X IN PACKAGE CODE FIELD, 


— 
ea 


Wat j- A ie => See ins is 
\ Credit For Empties Returned ! | SENT ON REQUEST ONLY 
| Cases @ .75 i 


| Shelis~@-. .27 
| Bottles @ .02 
| Cases @ 1.00 


[Shells @ .40__ Shells @ .40 
vite rhe ean Bottles @ 05 _ ee! sane = i - 
Ape yee aa 


we oy a Pe 


eave  UCO - OC 


Grits anc bottres ave losnsd mot sald, cod must be returned to us; any 
CO rpemsation for the nea-return of same is net te be considered a sale. 


Se eee 
* SATIONAL SHAWMUT RANK OF BOSTON 3) -Cict- WUC + LOCOCO 


DEFENDANT'S 
EXHIBIT 


PEMOA® Bopeane, m J. 


CREDIT 
INVOICE 


™~— 


' ISSUE CHECK 


vo. 


DATE December 31, 195% 


402.25 
1353.29 


$2530.>5 


rs 


'BEST COPY AVAILABLE 


Se eee 
[paStAa) — INVOICE 


secre! 13 Dakine wens a : : 
ce . ce , HNYOLG ¢ § ee ee 


a - Mobil oF Company | ISSUE CHECK - oo 


: : A Division of Socony Mobil -Dil-Cengary, Ine. * 
#052 216-3 a Bo ce NO. 
Weber Oil Co. Charge - Realization 
132-87th Street Temporary Aliaweace DATE. December 31, 196% 
Niagara Falls, New Yor Ts 


| PRoOUCT 


MOBIL KEROSINE 


18001 -8 MOBILHEAT 
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'UNCH X IN PACKAGE CODE FIELD. 


a TOTAL ee ee ee 
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. THE NATIONAL SHAWMUT BANK OF BOSTON _ 31-0101 - 000 - COONECE 
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A Division of Socon: Mobil Sil Company, Ine. 


__) O52 216-3 
e Weber Oil Company 
ie Boe 87th Street 
° Niagara craig New York 
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AMOUNT 
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“RESELLER FUEL OIL CREDITS. 
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RESELLER FUEL OIL CREDITS. 
PUNCH X IN PACKAGE CODE FIEL.p. - 


SOS RETURNABLE 
"TER 30 DAYS 


_ CREDIT 
ee Shs , oe a * pabtVOICE, sheet 


A Division of Socony Mobil Oi) Company, Inc. 


Mobil Gili Company 


— © i Ze se 8 a i 
/ ee 4 OPT? CE " oe “Lae 


FI2 af wt Pa Gv re ayia 


AVA E BP arg 2a wi can Pe tae ook 


SHIPPED TO. i - = INVOICE DATE 


sf LF 
aff os 
IF PAlO OM OR BEFORE a. CUSTOMER: NO. 
: wo. Peni! bata 
oa oe oa 
. PRODUCTS é QUANTITY AMOUNT 
HEAVY STEEL BARRELS & DRUMS i 
LIGHT STEEL DRUMS 33 GALS. 
LIGHT STEEL ORUMS 30 GALS. 
LIGHT STEEL ORUMS 16 GALS. 
RIGHT STEEL ORUMS i 13 GALS. 
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S ARE NOY SHOWN SEPARATELY. THE : ABOVE PRODUCTS AND QUANTITIES RECEIVED 


ICE SHOWN ABOVE INCLUDES ANY ae FOR OSIL CIL COMPANY 
E ACCRUEO FECERAL AND/OR STATI ’ io 


FUELS ANO/OR EXCISE TAXES UNLESS} MELE SY 


23@ INGICATEO ON THIS INVOICE. ras 
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| i ti ‘CREDIT 
A Nee Byle>soad ine 
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Mobil ©3! Company F 
A Division of Socony Mobil Oil Company, inc. 
er ee SHIPPED FROM 
MZ EA: CE. oe fi 


odes Cay pe Zope sic 
, acG potty 20 


SHIPPED TO 


. ° i NVOICE DATE 
2 ‘ i ‘ A ° “ 
TERMS CASH DISC. OF] IF PAID ON O& BEFCRE " ina atiieay NO. 


The eg Pe 
CE CODES | __ PECKA & 
Se eee quantity| price | AMOUNT 


HEAVY STEEL BARRELS & ORUMS 

LIGHT STEEL DRUMS SS GALS. 
LIGHT STEEL DRUMS 30 GALS. 
LIGHT STEEL ORUMS i6é GALS. 
LIGHT STEEL DRUMS 13 GALS. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


Bie hina a rat ante Ne ee A Oe) oe 
JOSEPH C. WEBER, INC., 


Plaintife, 


a Civil No. 1970-4 


JUDGMENT 
UNITED STATES OF AMERICA, 


Defendant. 
a 
This cause came on for trial before the Honorable 
John T. Curtin, District Judge on November 4 through November 6. 
1975, both parties appearing by counsel and the court having 


submitted issues to the Jury and the Jury having answered as follows: 


1. Were the monies paid by Mobil Oil company to 
Mr. Joseph Weber during 1963, 1964 and 1965 earned by Joseph c. 
Weber, Inc. (Weber Oil Company), or by Joseph C. Weber, individually? 


JOSEPH C. WEBER, INC. x 
JOSEPH C. WEBER 


2. If the answer to question "1" is Joseph c. Weber, 
Inc. (Weber Oil Company), then answer this question: Were the 


monies paid intended by Joseph C. Weber, Inc. to be compensation 


Or dividends to Joseph C. Weber as an individual at the time 


these payments were received by Joseph C. Weber? 


COMPENSATION x 
DIVIDENDS 
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3. If the answer to question "2" is "COMPENSATION", 


then answer this question: Was the compensation reasonable? 


YES 

NO 

And now in accordance with the special verdict of the 
Jury, it is hereby ORDERED, ADJUDGED and DECREED that the plaintiff. 
recover of the defendant, United States of America, the sum of 
$32,154.13 plus interest in the amount of $35,722.36, for a total 
Of $117,876.49 together with costs. 


Dated: November 17, 1975 
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D STATES DISTRICT COURT 


- WESTERN DISTRICT OF NEW YORK 


. 


cae 


JOSEPH C. WEBER, INC., 
Plaintiff, 


Civil 1970-4 


‘UNITED STATES OF AMERICA, 


Defendant. 


DECISION 
and 
ORDER 
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USITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEM YORK 


Se eS 
JOSEPH C. WEBER, INC., ' 


a 7. f+ het 1970—6 
UMITED STATES OF AMERICA, 


APPEARANCES: RAICHLE, BANNING, WEISS & HALPER 
. (PRANK G. RAICHLE & R. WILLIAM STEPHENS, . 
ef Counsel), a New | ROeKs for 
PlaintifzZ. 
SCOTT P. CRAMPTON, Assistant Attorney | 
General, JEROME FINK & THOMAS R. JONES, 
Attorneys, Tax Division, Department of 
@Justica, Washington, D. c. 
‘i and 
RICHARD J. ARCARA, United Stacie Attorney 
; canaries Sew York, for the Government. 
On November at 1975 after a ae trial, 
judgment was entered in favor of the plaintiff and 
egainst the cefendant for the sum of $82,154.13, plus 
interest. The judgment was based upon the an wer to 
special questions posed to the jury at the conclusion 


| of the case. The defendant moves Pursuant to Rule 50 (b) 


of the Federal Rules of Civil Procedure for a judgment 
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notwithstanding the _werdict. The plaintife ha p also a 


: gored for the same relief, seeing an order’ settiog 
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The plaintice iga corporation “engaged. fa thes ae 


“sbuainess of the distribution of ‘fuel oil. wee ‘Weber is. | 
the president and holdex ‘S229 “958. ta the corporate stock, 


Mn Lamy 


“with his wi fe-holding Bacoet zeatining Ime: ‘porkig the ‘years 


= 13 eat a way 


jin apemetions the ‘Siteiibiitien acquired ‘the fuel. oll ie 


Se" vere, 


seis to its customers fre. Mobil O41 company. . Mobi of 


Coupany paid Joseph Cc. ‘Weber individcally certain nonies, | 


Fad Cr Wars . : 2 ae eet 
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: with respect to ‘on sale of zuel oil. mn a stipulation . 


entered into batween the parties, inn paynents were 


Gescribad as “conaissions." My. Weber + reported this ine 


+ eae ome aha 
Sr rve 


"come on his caaiisids toon Sik cocci for the years 2a c 
in question and also a salary ane froa na pais 
-tion. The Government clains that the “comissions" paid 
<telk Ses, Made Went din: Shek: tae Ries ebemkenend os 408 . 
come to one corporation. The Government argues that the 
weil received from Mobil O11 Company was in vact earned 


-by the corporation. Because of this pesition, assessments 


cwere mada by the Commissioner of Internal Revenus against 
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the plaintifs corporation and this refund suit followed. 
Pha plaintift’s motion is concerned with question “1° 
5° the” deere “which read: : 


“ware the nonies paid by Mobil o1t 
proeragen Company to Mr. Joseph Weber curing 
“$963, 1964 and 1965 earned by Joseph 

_ .Ge. Weber, Inc. (Weber O11 Company), 
™ "ee by Joseph C. Weber, individually? 


‘The fury decided .that the monies were onrned by Joseph Cc. 
Weber, Inc. If the jury had answered the question the 
other bad that would have ended the lawsuit in favor of 
‘ the plaintife. . The plaintis? argues that permitting the 
gory to cotacnine who earned the money was in error be- 
cause the =e. had previously agreed in their stipu- 
lation that the payments made to Mr. Weber were “commis~. 
— ination argues that the stipulation ended the 
case, for the ee of the word “commissions” in its view~- 
; point: indicated that Mr. Weber in fact earned the money. 
‘Although there was no queation that the wonies were paid 
to Mx, Weber as an individual, yet this fact does not end 
the inquiry about who enanes saa money, Mr. Weber individ~ 


wally, or the Lowe nttou, The Govncnmniis argued that the 
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monies paid wore temporiury allowances. This was a fact 

' question for the jury to decide in spite of the stipv~ 
lation, ror that reason, the motion of the plaintifs 

ie denied. aa. ae oo. Pee Og 


The second question presented to the jury 
reads he 


££ the answer to question "1" is 
Joseph C. Weber, Inc. (Weber O11 Cane 
pany), then answer this question: 

_ Were the monies paid intended by Joseph 
C. Weber, Inc. to ba compensation or 
Gividends to Joseph C. Weber as an in- 
Gividual at the time these payments 
were xeceived by Joseph GC. Weber? 


Pale COMPENSATION = 
__ ; > +BYVIDEsDs 


The Government argues tat permitting the jury to answer 
this peer permitted a setenactive adjcseeeck of the 
Compensation paid its officers.. iweb the stipulation 
between the parties, the tax returns of the corporation 
and of Mr. Weber were aufficiont to raise a factual ques= 
tton. Considering all of the relationships between the 
: parties, chs: gues determination was not an unfair cone and 

should not be wat aside under Rule 50(b). 
‘he Jury decided, in answer to question °3,* 
that the compensation paid was eaarontble. Since the 
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evidence in the case easily supported this conclusion, 


the answer to this question should not be disturbed. 

, The cases cited by the Govermiant in support of 
&ts position are tax court cases in which the findings of 
fast were made by the tax court judge. Hera the findings 
were made by tha jury. This court does not find the facts 
as the tax court does, but must leave that rola to the 
jury. The jury's verdict should wine be disturbed unless 
‘it is obviously unsupported by en Where there is 
evidence to support the verdict, a motion for Judgment 
notwithstanding the verdict pursuant to Rule 50(b) of the 
Vederal Rules of Civil procedure must be denied. 5A 
| MOORE'S FEDERAL PRACTICE, 450. 11 (Second edition, 1975). 


so ame 
ee ee _s 


All motions are denied. 


oS pets Benn 
So ordered. 


JOoN TT. CURTIN 
ted States District Judge 


ecu 19, “1976 ie 
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CERTIFICATE OF SERVICE 
It is hereby certified that service of this appendix has 


been made on opposing counsel by mailing four copies thereof 


on ‘this 20 aay of duly, 1976, tn an envelope, with postage pre- 


paid, properly addressed to him as follows: 


Ralph L. Halpern, Esquire 
10 Lafayette Square 
Buffalo, New York 14203 


Se thee f had uitie fered 
"""Glopeae ©, ANtaewo. 


Attorney. 
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